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I. 

On December 20, 2013, the National Oceanic and Atmospheric Administration (NOAA) and the 
Environmental Protection Agency (EPA) announced a 90-day public comment period in the Federal 
Register, with regard to the agencies' intent to find that Oregon has failed to submit an approvable 
coastal non point pollution control program (coastal non point program) pursuant to Section 6217 of the 
Coastal Zone Act Reauthorization Amendments. The proposed findings document explained the federal 
agencies' rationale for this proposed decision. 1 

Section 6217(a) of the Coastal Zone Act Reauthorization Amendments (CZARA), 16 U.S. C. section 
1455b(a), requires that each state (or territory) with a coastal zone management program previously 
approved under section 306 of the Coastal Zone Management Act must prepare and submit to the 
federal agencies a coastal nonpoint pollution control program for approval by NOAA and EPA. For states 
with coastal zone management programs that were approved by NOAA prior to 1991, coastal non point 
programs were to be submitted for approval by July 1995. Oregon submitted its coastal non point 
program to the federal agencies for approval at that time. The federal agencies provided public notice of 
and invited public comment on their proposal to approve, with conditions, Oregon's coastal non point 
program (62 FR 6216). The federal agencies approved the program by letter dated January 13, 1998, 
subject to the conditions specified in the letter (63 FR 11655). 

Over time, Oregon made incremental changes to its program in order to satisfy the identified conditions. 
However, in the December 20, 2013 proposed findings document, NOAA and EPA determined that 
Oregon has not addressed all conditions placed on its program. Therefore the federal agencies proposed 
to find that the state has not submitted a fully approvable coastal non point program. 

NOAA and EPA's proposed findings focused on three conditions placed on Oregon's program-new 
development, onsite sewage disposal systems (OSDS), and additional management measures for 
forestry. In addition to seeking public comment on these proposed findings, the federal agencies also 
sought public comment on the adequacy of the State's programs and policies for meeting the 6217(g) 
agriculture management measures and conditions. The specific agriculture questions NOAA and EPA 
asked the public to respond to were: (1) Has the State satisfied the agriculture conditions placed on its 
coastal nonpoint program?; and (2) Does the State have programs and policies in place that provide for 
the implementation of the 6217(g) agriculture management measures to achieve and maintain water 
quality standards and protect designated uses? 

NOAA and EPA received 85 comments during the 90-day public comment period. 2 Nearly all comments 
were unique; only three comments were identical. Many comments supported NOAA and EPA's 
proposed finding while others opposed the proposed finding. Of the comments that opposed the 
proposed finding, some did so because they believe Oregon has either fully met its CZARA obligations or 
just needs more time. The remaining comments opposed the finding on the grounds that NOAA and EPA 
should not withhold federal funding, which would be the statutory consequence of finding that the state 
has failed to submit a fully approvable coastal non point program. These comments largely took the 
position that the State needs to do more to protect water quality. Several comments did not offer 

1 
See http://coastal management.noaa.gov/nonpoint/oregonDocket/OR%20CZARA%20Decision%20Doc%2012-20-13.pdf for NOAA and EPA's 

proposed finding on Oregon's Coastal Non point Program. 
2 

See http://coastalmanagement.noaa.gov/nonpoint/oregonDocket/publicComments.html to view all comments received and who provided 

comments. 
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specific views on the proposed finding, butinstead commented on specific aspects of coastal non point 
source pollution management in Oregon. Most of those comments implied that the State needs to do 
more to protect coastal water quality. 

After considering comments received, including comments and an updated coastal nonpoint program 
submittal from the state, NOAA and EPA find that Oregon has failed to submit an approvable coastal 
non point program under Section 6217 of the Coastal Zone Act Reauthorization Amendments. 3 

This document provides a summary of the public comments received and NOAA and EPA's response to 
those comments. 

II. 

A. Proposed Finding 

Comment: Many comment letters supported NOAA and EPA's proposed finding that Oregon has failed 
to submit a fully approvable coastal non point program under Section 6217 of the Coastal Zone Act 
Reauthorization Amendments (CZARA). One theme within the general comments is that although 
Oregon has been under administering an approved program subject to conditions for 16 years, Oregon 
still does not have a fully approvable program in place to control polluted runoff to coastal waters and 
protect designated uses. Another general theme is that the State has not adopted additional 
management measures for forestry where water quality impairments and degradation of beneficial uses 
attributable to forestry exist despite implementation of the CZARA management measures developed 
under Section 6217(g). A number of comment letters also noted that the State failed to follow through 
on its 2010 commitments to NOAA and EPA to address three remaining conditions on its program 
related to new development, septic systems, and forestry by March 2013 .. 4 

While some commenters agreed that Oregon needs to do more to improve water quality, they did not 
agree with NOAA and EPA's proposed finding because they opposed withholding federal funding under 
CZMA Section 306 and CWA Section 319 (see Funding Section below for more discussion on this issue). 

A few commenters noted NOAA and EPA should continue to work with Oregon to improve its water 
quality programs and that the State just needs additional time to meet the CZARA requirements. 

Other commenters opposed NOAA and EPA's proposed finding. They stated Oregon does have adequate 
programs in place to meet or exceed the CZARA requirements. More specific comments are discussed in 
sections below. 

Source: 1-C, 2-8, 4-A, 5-A, 8-8, 9-A, 13-A, 14-A, 14-C, 15-A, 16-8, 17-A, 19-8, 22-A, 22-C, 23-A, 24-A, 25-A, 25-8, 26-
8, 28-A, 30-A, 30-8, 30-H, 31-A, 33-A, 33-8, 34-A, 35-A, 36-A, 36-8, 36-C, 37-8, 37-C, 37-0, 40-A, 41-A, 42-A, 42-8, 
43-A, 44-A, 44-8, 46-A, 47-A, 48-8, 49-A, 53-A, 52-A, 54-A, 55-8, 56-C, 57-A, 64-8, 64-0, 66-8, 66-0, 68-8, 68-0 

Response: NOAA and EPA appreciate the many comments received in response to the federal agencies 
proposed finding to find that Oregon has failed to submit an approvable program under Section 6217 of 

3 
See [date] final decision document on Oregon's Coastal Nonpoint Program at***. 

4 
The State made its commitments in a July 21, 2010, letter from Neil Mullane, Department of Environmental Quality, and Robert Bailey, 

Department of Land Conservation and Development, to Mike Bussell, Environmental Protection Agency Regional10, and John King, National 
Oceanic and Atmospheric Administration. 
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the Coastal Zone Act Reauthorization Amendments (CZARA). After carefully considering all comments 
received and the State's March 20, 2014, response to the proposed finding, NOAA and EPA find that 
Oregon has failed to submit an approvable program. Although Oregon has made tremendous progress in 
addressing many of the original conditions associated with approval of the State's program, the State 
has not revised and implemented to additional management measures for forestry and forest lands that 
are necessary to achieve and maintain water quality standards and to protect designated uses. The basis 
for this finding is explained more fully in the determination document. After consideration of public 
comments received, NOAA and EPA find that the State has failed to submit a fully approvable program 
under Section 6217 of the Coastal Zone Act Reauthorization Amendments (CZARA). The two federal 
agencies will begin withholding federal grant assistance funds are directed under CZARA. 

Although some comments urged NOAA and EPA to provide Oregon with additional time to develop and 
implement additional management measures (as necessary to achieve and maintain water quality 
standards and to protect designated uses) and not to withhold funding to the State, the CZARA statute 
does not afford the federal agencies with that flexibility. State Legislature Has Been Obstructing ODEQ's 
Ability to Make Changes 

Comment: One comment letter stated that the Oregon Department of Environmental Quality (DEQ) has 
been working hard to get the improvements needed to improve water quality and meet all coastal 
non point program requirements. However the State Legislature has been obstructing DEQ's progress 
and is the one that needs to take action. 

Source: 25-C 

Response: The federal agencies do not attempt to address or consider the role of the State legislature in 
making the in the course of the federal agencies' findings on Oregon's program. NOAA and EPA have 
been working closely with DEQ, the Department of Land Conservation and Development (DLCD), and 
other agencies to complete the development of the state's coastal non point program. We commend the 
agencies for the progress they have made to strengthen Oregon's coastal non point program and 
address many of the remaining conditions. Ultimately, CZARA refers to actions by a 11State" collectively 
and does not distinguish between or among various branches within or departments of state 
governments. 

B. Federal and State Governments Have Responsibility to Manage Waters 

Comment: One comment letter stated that the federal and state governments have a responsibility to 
manage waters in the public trust for maximum long-term benefit for current and future generations. 
They noted this was not being done. The comment did not provide any additional information explaining 
the basis for this position. 

Source: 22-C 

Response: Federal and State governments do have a responsibility to manage public waters for current 
and future generations. Congress created CZARA as a tool for NOAA and EPA, along with our State 
partners, to use to help protect coastal waters. NOAA and EPA strive to carry out these responsibilities 
within the constructs of federal statute and associated guidance. 
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Ill. 

A. Impacts of Withholding Funds 

Comment: Some comment letters highlighted that withholding funds under Section 306 of the Coastal 
Zone Management Act (CZMA) and Section 319 of the Clean Water Act (CWA) could negatively impact 
Oregon's ability to improve water quality and support beneficial programs such as Total Maximum Daily 
Loads (TMDLs), Oregon Watershed Enhancement Board (OWEB) watershed planning and restoration 
projects, local land use planning, as well as the State's ability to provide technical assistance to coastal 
communities to address pressing coastal management issues such as coastal hazards, stormwater 
management, and growth management. A few comment letters argued against NOAA and EPA 
withholding funds from these programs because they felt withholding funding from two important 
programs for addressing polluted runoff and coastal habitat issues in the State is counterproductive to 
accomplishing the goals of these programs and unlikely to result in the policy and programmatic 
changes NOAA and EPA are seeking. Others noted that withholding funding would hurt two State 
programs and agencies, Oregon's Coastal Management Program in the Department of Land and 
Conservation and Development and Oregon's Non point Source Management Program in the 
Department of Environmental Quality, that have very little (if any) influence over some of the most 
significant remaining issues (i.e., forestry and agriculture). Some commenters also noted that 
withholding funds would negatively impact coastal communities and watershed groups that also rely on 
this funding from NOAA and EPA. 

Other commenters supported withholding funds even though they acknowledged it may have some 
negative impacts initially. They saw withholding funding as the only way to get further action in the 
State to improve water quality and protect designated uses. One comment letter also noted that NOAA 
and EPA's failure to withhold funding sooner allowed Oregon to 11 limp along for over 16 years with 
inadequate management measures for its coastal non point program while drinking water and other 
water quality impairments occurred." 

Source: 1-C, 5-A, 8-8, 14-C, 16-8, 17-A, 25-A, 25-8, 25-0, 25-E, 25-F, 33-A, 33-8, 36-A, 36-8, 36-C, 37-8, 37-C, 37-0, 
43-A, 48-8, 55-8, 64-8, 66-8, 68-8, 

Response: The statute directs NOAA and EPA to withhold funding when the agencies find that a State 
has failed to submit an approvable coastal non point program (as is the case with Oregon). NOAA and 
EPA recognize that withholding funding under Section 306 of the CZMA and Section 319 of the CWA 
could make it more difficult for Oregon to maintain the same level of effort on key programs that help 
improve water quality and protect salmon habitat, such as the State's coastal management, TMDL, and 
non point source programs. However, the penalty provision in CZARA appears to have been designed to 
encourage states to develop fully approvable coastal non point programs in a timely manner to provide 
better protection for coastal water quality. NOAA and EPA will continue to work with Oregon to 
complete the development of its coastal non point program so that the funding reductions from the 
penalties can be eliminated as soon as possible. 

B. Oregon Stands to Lose $4 million per Year in Federal Funding 

Comment: Several comment letters stated that if NOAA and EPA find that Oregon has failed to submit a 
fully approvable coastal nonpoint program stands, Oregon would lose $4 million a year in federal 
funding. 
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Source: 1-C, 14-C, 43-A 

Response: The comment appears to over-estimate the amount of federal grant funds subject to 
withholding. For each calendar year, beginning with federal FY 2015, CZARA directs the withholding of 
30 percent of a state's allocations under Section 306 of the CZMA and Section 319 of the Clean Water 
Act. For FY 2015, Oregon's total allocation under these two programs is approximately$*** in federal 
funding, representing a total of $***for $**for CZMA Section 306 and$** for CWA Section 319 
purposes. 

Ill. THE 

A. Suitability of Voluntary Approaches Backed By Enforceable Authorities 

Comment: Several comment letters noted that CZARA requires coastal states to have enforceable 
mechanisms for each management measure. These letters registered dissatisfaction with the voluntary 
approaches Oregon is using to address many CZARA management measure requirements. These letters 
noted that Oregon's voluntary approaches are not being adhered to and that Oregon is not using its 
back-up authority to enforce and ensure implementation of the CZARA management measures, when 
needed. A few comment letters also noted that Oregon has not described the link between the 
enforcement agency and implementing agency and the process the agencies will use to take 
enforcement action when voluntary approaches are not adequate to protect water quality. Another 
commenter statedcomment letter that voluntary approaches will not work and that the state needs to 
adopt approaches that could be enforced directly. 

Source: 15-C, 15-0, 16-A, 28-E, 30-0, 46-H, 49-J 

Response: States must have enforceable policies and mechanisms to implement the CZARA 
management measures (see Section 306(d)(16) of the Coastal Zone Management Act). As the NOAA and 
EPA January 1993 Coastal Non point Pollution Control Program Development and Approval Guidance 
states, the federal agencies have interpreted the statutory provisions to mean that 11these enforceable 
policies and mechanisms may be state or local regulatory controls, and/or non-regulatory incentive 
programs combined with state enforcement authority." Therefore, voluntary, incentive-based programs 
are acceptable approaches for meeting the CZARA management measure requirements as long as a 
state can demonstrate it has adequate back-up authority to ensure implementation of the CZARA 
management measures, when necessary. 

For coastal non point program approval, CZARA requires NOAA and EPA to assess whether or not a 
coastal state with an approved CZM program 11provides for the implementation" of 6217(g) 
management measures (Section 6217(b)). To do this, NOAA and EPA examine whether the state has 
processes in place that are backed by enforceable policies and mechanisms to implement the 6217(g) 
management measures. In approving a state's coastal nonpoint program, NOAA and EPA have not 
retroactively evaluated how well those processes, including voluntary ones, have worked or been 
enforced;; rather, the federal agencies have accepted such measures when the state provides the 
following: 
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1. a legal opinion from the attorney general or an attorney representing the agency with 
jurisdiction for enforcement that such authorities can be used to prevent non point pollution and 
require management measure implementation, as necessary; 

2. a description of the voluntary or incentive-based programs, including the methods for tracking 
and evaluating those programs, the states will use to encourage implementation of the 
management measures; and 

3. a description of the mechanism or process that links the implementing agency with the 
enforcement agency and a commitment to use the existing enforcement authorities where 
necessary. 

(See Final Administrative Changes to the Coastal Non point Pollution Control Program Guidance for 
Section 6217 of the Coastal Zone Act Reauthorization Amendments of 1990 and Enforceable Policies and 
Mechanisms for State Coastal Nonpoint Programs.) 5 The latter two provisions in the third item ensure 
that such programs, even though implemented through voluntary measures, are, at their core, 
It enforceable policies and mechanisms" as provided in the statute. 

Program implementation occur after coastal non point program approval, and the opportunity for 
evaluation of the effectiveness of that implementation is available under other statutory mechanisms. 
Section 6217(c)(2) of CZARA directs participating states to implement their approved programs through 
changes to their non point source management plan, approved under Section 319 of the Clean Water 
Act, and through changes to its coastal zone management program, developed under Section 306 of the 
Coastal Zone Management Act. Therefore, NOAA and EPA have some opporunity to evaluate a 
state'sstate's implementation of its coastal non point program through routine assessment mechanisms 
ofsuch a state's Nonpoint Source Management Program and Coastal Management Program. 

Regardless, for the new development and onsite sewage disposal system management measures, the 
federal agencies do believe the State of Oregon has sufficiently demonstrated the link between 
implementing and enforcing agencies, as well as a commitment to use that authority. With regard to 
management measures for forestry, NOAA and EPA agree with the assertion that the State has not met 
all the criteria enabling it to rely on voluntary programs backed by enforceable authorities, to 
demonstrate its ~~enforceable policies and mechanisms.". The final findings document on Oregon's 
Coastal Non point Program explainsthe bases for NOAA and EPA findings on the State's proffered 
reliance on voluntary measures to address additional management measures for forestry and forested 
lands that are necessary to meet water quality standards and to protect designated uses. 

B. Federal Government Taking Over Oregon's Coastal Non point Program 

Comment: One comment letter noted that NOAA and EPA have an obligation to step in for Oregon and 
take over its coastal nonpoint pollution control program since the state lacks the will to address its 
polluted runoff issues. 

Source: 55-C 

Response: Unlike some of the EPA water quality programs under the Clean Water Act, such as the 
National Pollutant Discharge Elimination System (NPDES) Program, CZARA provides for exclusive state 

5 
Both guidance documents are available at http://coast.noaa.gov/czm/pollutioncontrol/. 
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and local decision-making regarding the specific land-use practices that will be used to meet the coastal 
non point program management measures. The Coastal Zone Management Act program itself is 
voluntary for states in that a state may decline the federal grants available to states administering 
coastal zone management programs under that statute. Neither the Coastal Zone Management Act nor 
the Clean Water Act, much less the CZARA amendments, provide NOAA or EPA with the authority to 
administer a coastal nonpoint pollution control program if the state declines to do so. 

C. Oregon Needs More Time to Develop Its Coastal Non point Program 

Comment: A few comment letters stated that NOAA and EPA should give Oregon additional time to 
develop a fully approvable coastal nonpoint program. They noted that developing a program and 
addressing the remaining conditions NOAA and EPA placed on the State's program is very challenging 
and that the State has made significant progress in meeting the identified conditions since the earlier 
approval subject to conditions. They also noted that the State is continuing to make additional 
improvements, such as the current rulemaking process by the Oregon Board of Forestry to achieve 
better riparian protection for fish-bearing streams, and that the State needs more time before the new 
rule is adopted. 

A few other comment letters noted that Oregon has had plenty of time to address deficiencies since 
receiving conditional approval for its coastal non point program in 1998, and those comments assert that 
water quality is no better now than it was 16 years ago. 

Source: 14-0, 33-C, 28-F 

Response: NOAA and EPA have already provided Oregon sufficient time to develop a fully approvable 
coastal non point program. The federal agencies agree that the State has met many of the conditions 
associated with the earlier approval, and that the federal agencies would otherwise be prepared to 
invite public comment on their tentative approval of those conditions. NOAA and EPA proposed to find 
that the State failed to submit an approvable program based on commitments made by the State to the 
federal agencies in 2010. Since that time, not only has the State not made progress on its 2010 
commitments, it has not offered any alternatives to its earlier commitments. As applicable to forestry 
and forested lands, development and implementation of additional management measures remain 
necessary to achieve and maintain water quality standards and to protect designated uses.CZARA 
Requires State to Address Issues Outside of Its Control 

Comment: One comment letter disagreed that 11States" have to meet all CZARA management measures. 
They noted that some measures, such as onsite sewage disposal systems (OSDS), are often addressed at 
the local level, and are therefore, outside of the state's jurisdiction. 

Source: 10-8 

Response: The CZARA amendments requires all coastal states participating in the National Coastal Zone 
Management Program to develop coastal non point programs that It provide for the implementation, at a 
minimum, of management measures in conformity with the guidance published under subsection (g), to 
protect coastal waters ... " (See Section 6217 (b), 16 U.S.C. 1455b(b)). The 1993 guidance EPA developed 
to comply with subsection (g), Guidance Specifying Management Measures for Sources of Non point 

Pollution in Coastal Waters, outlines two management measures related to new and existing OSDS that 
states must address. 
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With regard to the two OSDS management measures, all coastal states have exercised state-wide 
authority to regulate many aspects of OSDS, such as siting requirements and qualifications needed to 
inspect OSDS. NOAA and EPA acknowledge that many states have been reluctant to require inspections 
of OSDS at the state level, but that reluctance should not be confused with an inherent limitation of 
state powers. From a practical standpoint, NOAA and EPA recognize that local governments often play a 
significant role in managing OSDS, and the federal agencies have therefore accepted a variety of 
approaches from coastal states for meeting the OSDS management measures, as well as other 
measures, including those that have relied on a mixture of state and local-level authorities, local efforts 
with sufficient geographic coverage, or state-led voluntary approaches backed by enforceable 
authorities. 

D. NOAA and EPA Holding Oregon to a Higher Standard 

Comment: One comment letter stated that NOAA and EPA are holding Oregon to a higher standard than 
other states. The comment asserts that the higher approval threshold for Oregon (compared to other 
states) is unfair to Oregon and. That comment letter suggested thatNOAA and EPA focus on helping 
Oregon meet the previously established minimum standards for other state coastal non point programs 
rather than require Oregon to meet a higher bar. 

Source: 10-A 

Response: NOAA and EPA have not been provided evidence that Oregon is being held to a higher 
standard than other states. the agencies havethis The CZARA statutory requirements and guidance that 
the federal agencies use to evaluate Oregon's program are the same as those that have been applied to 
evaluate the approvability of every other 'state'sstate's program. NOAA and EPA required California, 
Oregon and Washington to develop additional management measures for forestry that went beyond the 
basic CZARA 6217(g) forestry management measures. ,themThe additional management measures were 
identified as conditions on approval based on the need to achieve and maintain protective water quality 
standards for the protection of designated uses for salmon ids; and the significance of timber harvesting 
effects on water quality across these states. Oregon, Washington, and California continued to 
experience adverse impacts to salmon and salmon habitat due to forestry activities despite having 
programs in place to satisfy the standard suite of 6217(g) forestry management measures. As a result, 
additional management measures for forestry were needed. 

E. Need to Take a Tailored Approach to NPS Control 

Comment: A few comment letters asserted that NOAA and EPA are applying a 110ne-size-fits all" 
approach to addressing nonpoint source pollution in Oregon by requiring the State to meet specific 
national management measures. They felt that a more tailored approach that considers Oregon's 
specific circumstances would be more appropriate. 

Source: 8-C, 10-E 

Response: By its nature, CZARA affords states significant flexibility to develop programs that are 
consistent with the broad national 6217(g) management measure requirements, yet are tailored to 
meet a state's specific circumstances. Section 6217 does not provide NOAA or EPA with authority to 
require states or local governments to take specific actions to address coastal nonpoint source pollution, 
and in specifying conditions on approval that additional management measures were necessary to meet 
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water quality standards and uses, NOAA and EPA did not do so. Rather, NOAA and EPA assist each 
participating coastal state to find the best approach for each state that is consistent with the 
overarching CZARA requirements. 

As required by section 6217 (g), in 1993 EPA published Guidance Specifying Management Measures for 
Sources of Non point Pollution in Coastal Waters. The guidance specifies 56 management measures that 
form the core requirements of a state's coastal non point program. While the guidance establishes 
baseline standards for addressing broad categories and sources of nonpoint source pollutants, there are 
many different approaches that states can take to be consistent with the 6217(g) management measure 
requirements. For each management measure, the guidance provides examples of a variety of different 
things states can do to satisfy the requirements of the management measure. no date, NOAA and EPA 
have approved- without conditions-- 22 state coastal non point pollution control programs developed 
under CZARA. The publicly available approval documents, on NOAA's coastal non point program 
website, demonstrate a variety of state-specific approaches. 

While NOAA and EPA have provided Oregon with various recommended suggestions for addressing 
various management measures and controlling coastal nonpoint pollution, decisions about which to 
develop, adopt, and implement specific approaches to address the management measures rest with the 
State. 

G. Coastal Non point Program Needs to Address Climate Change 

Comment: One comment letter noted that Oregon's Coastal Non point Program needs to address 
climate change, water shortages, and toxins, as these will become even more pressing issues as the 
climate continues to change. 

Source: 50-A 

Response: Climate change is an important issue facing coastal states and may contribute to adverse 
impacts to coastal water quality. NOAA and EPA take climate change very seriously and are involved in a 
number of initiatives to help states and other entities improve the resiliency of coastal communities in 
response to the impacts of climate change. For example, through the National Coastal Zone 
Management Program, NOAA has been providing financial and technical assistance to Oregon to 
encourage local governments to incorporate climate change considerations and hazards into their local 
comprehensive plans. Specifically, NOAA and Oregon have been working with local governments to plan 
for and reduce exposure to climate-related natural hazards in Oregon's coastal zone. 

Neither the CZARA amendments nor the 1993 guidance under section 6217(g) specifically identified 
management measures applicable to management of climate change effects through state coastal 
nonpoint programs. When approving state coastal non point programs, NOAA and EPA ensure that state 
programs provide for implementation of management measures in conformity with the 1993 Guidance 
Specifying Management Measures for Sources of Non point Source Pollution in Coastal Waters, 
developed pursuant to Section 6217(g). Section 6217(b)(3) provides for additional management 
measures that are necessary to achieve and maintain water quality standards under the Clean Water Act 
and to protect designated uses. The 1993 guidance mentions climate change in the discussion of several 
suggested best management practices that a state could employ to implement a particular management 
measure. The discussion for the new onsite sewage disposal system management measure, for example, 
notes that the rate of sea level rise should be considered when siting onsite sewage disposal systems 
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and the discussion for the stream bank and shoreline erosion management measure notes that setback 
regulations should recognize that special features of the stream bank or shoreline, may change, 
providing an example of beaches and wetlands that are expected to migrate landward due to rising 
water levels as a result of global warming. The illustrative examples, however, are not required elements 
for a state's coastal non point program. Implementation of some measures nonetheless results in 
reduced stressors on coastal water quality, and reduced pollutant loads, which ultimately should help 
improve coastal resiliency in the face of adverse effects of climate change. 

H. Proposed Finding Exceeds NOAA and EPA's Authority 

Comment: One comment letter stated that the federal government places too many regulations on the 
states, private property owners, and individuals and that NOAA and EPA exceeded the limits defined by 
the U.S. Constitution. The comment letter suggested that Congress should remove the budgets for 
NOAA and EPA and return those funds back to the state. 

Source: 29-A 

Response: Congress created the Coastal Non point Program under Section 6217 of the Coastal Zone Act 
Reauthorization Amendments (CZARA) of 1990. In doing so, Congress charged NOAA and EPA to 
administer the program. In finding that Oregon has failed to submit an approvable coastal program, 
NOAA and EPA are carrying out their administrative responsibilities under CZARA. 

I. The Public Comment Period Is Not Needed 

Comment: One comment letter questioned why NOAA and EPA requested public comment on their 
proposed finding. They noted public comment should not be needed so long as the federal agencies' 
finding and analysis is based on established criteria and valid science (and they believed this to be the 
case). 

Source: 15-8 

Response: Public participation has served as an essential part of the federal agencies' decision making 
processes for administration of their responsibilities related to the Coastal Non point Program. 
Consistent with the public participation policies in the Coastal Zone Management Act and the Clean 
Water Act, NOAA and EPA have historically considered public input when making findings about a state's 
coastal nonpoint program. 

IV. AND 

A. Status of Oregon Coastal Water Quality Should Inform NOAA and EPA Decision 

Comment: Many comment letters expressed the need for Oregon to do more to improve coastal water 
quality and protect designated uses. They believe the fact that many coastal water quality problems in 
the State still exist demonstrate that Oregon's existing programs to control coastal nonpoint source 
pollution are inadequate and that the State needs to do more to strengthen its coastal nonpoint 
pollution control program. Specific concerns cited include failure to meet water quality standards, 
specifically for temperature, sediment, and/or taxies; impaired drinking water; and recent federal 
species listings under the Endangered Species Act for salmon, salmon habitat, amphibians, and wildlife. 
For example, several letters cited the recent federal listing of Southern Oregon-Northern California 
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Coast coho salmon as illustrative of how salmon populations and habitat have continued to decline, due, 
in part, to human-related water quality and habitat impairments. Comments assert that timber 
harvesting, agriculture, and urban development contribute to these impairments. Comments also assert 
that Oregon fails to identify land uses causing water quality impairments or threatening water quality 
because the State ignores technical information available about land uses that consistently cause or 
contribute to violations of water quality standards in coastal watersheds. 

Several other comments noted that recent improvements in Oregon's coastal water quality and salmon 
runs demonstrate that the State's coastal nonpoint pollution control program is effective. One letter 
stated that Oregon streams are among the cleanest in the country and provide good water for 
aquaculture. A few other letters noted the good work and water quality and habitat improvements 
being accomplished by watershed groups, the Oregon Watershed Enhancement Board (OWEB), and Soil 
and Water Conservation Districts (SWCDs). They also noted the voluntary efforts undertaken by the 
timber industry and farmers (cattlemen). For example, one letter described how federal, state, county 
and private citizen groups have effectively worked together to improve the Tillamook watershed. They 
cited an Oregon Department of Fish and Wildlife study indicating that out-migrating and returning 
salmon to Tillamook State forest land demonstrate the results of this restoration work .. Another letter 
stated there was too much focus on the need to see water quality improvements, and that given the 
increase in human population and other development pressures in recent decades, even maintaining 
water quality levels should be considered a success. 

Source: 1-A, 1-8, 5-8, 8-A, 10-C, 11-A, 14-8, 15-E, 19-8, 19-E, 20-A, 20-0, 22-0, 25-A, 26-A, 28-F, 30-8, 30-1, 30-0, 
31-8, 35-A, 35-8, 35-C, 39-A, 42-8, 42-C, 42-1, 43-F, 44-8, 48-C, 56-8, 57-GG, 57-NN, 57-VV, 82-C, 82-E, 83-C, 83-0 

Response: NOAA and EPA recognize that voluntary programs, such as those implemented by OWEB and 
SWCDs, play an important role in nonpoint source management and water quality improvements in 
coastal Oregon. Oregon has experienced some noteworthy successes, such as returning salmon 
populations to the Tillamook watershed. However, the State's most recent Clean Water Act section 
303(d) list of waters not meeting water quality standards reflects, Oregon still grapples with impaired 
waterbodies that continue to not achieve water quality standards or support designated uses, such as 
domestic water supply (drinking water) and fish and aquatic life (e.g., salmon). As stated in the CZARA 
amendments, the purpose of a state coastal non point program should be to It develop and implement 
management measures for nonpoint source pollution to restore and protect coastal waters,"," and 
therefore monitoring is an essential activity for determining the success of a state program. 

CZARA does not require states to have clean water throughout their coastal non point program 
management areas before receiving full approval from NOAA and EPA for their coastal non point 
programs. Rather, CZARA employs an adaptive management approach. States, such as Oregon, must 
have processes in place to implement the 6217(g) management measures as well as to identify and 
implement additional management measures when needed to achieve water quality standards and to 
protect designated uses (see Section 6217(b)). 

The legislative history (floor statement of Rep. Gerry Studds, House sponsor of section 6217)) indicates 
that implementation of the section 6217(g) management measures is ~~intentionally divorced from 
identified water quality problems because of the enormous difficulty of establishing cause and effect 
linkages between particular land use activities and specific water quality problems." Therefore, as noted 
above, when deciding whether or not to fully approve a state's coastal nonpoint program, NOAA and 
EPA assess whether or not a state has appropriate technically achievable and financially-based 
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management measures in place. The agencies do not attempt to make cause-and-effect associations 
between specific approaches and the achievement of water quality standards, nor attempt to tie 
specific management measures ororor their absence to the current status of the state's water quality. 

B. Need Improved Water Quality Monitoring 

Note: See also specific comments related to Agriculture-Monitoring and Tracking, Pesticides-Monitoring 

and Tracking, and Forestry-Pesticides. 

Comment: Several comments expressed concern about the adequacy of Oregon's water quality 
monitoring programs, especially with regard to monitoring after aerial application of pesticides and 
herbicides on forest lands. Comments stated that Oregon does not have monitoring programs in place 
to adequately assess whether pollution controls are achieving their goals and protecting water quality. 
Therefore, it is difficult for the State to determine if and when additional management measures are 
needed, as CZARA requires. 

Commenters suggested several different monitoring approaches that Oregon could implement to 
adequately protect water quality. These included: requiring turbidity monitoring of streams during and 
after rainstorms and taking enforcement action when excess turbidity is found; requiring recurrent road 
surface condition monitoring; requiring more frequent inspections of drinking water, especially when 
pesticide spraying occurs; and improving upon a recently developed strategy for determining 
agricultural landowners' compliance with water quality rules. 

Several other letters stated that Oregon's monitoring and tracking programs were adequate and 
commended the state's greater focus on water quality monitoring over the past few years. 

Source: 2-A, 30-R, 42-G, 42-H, 46-H, 49-1, 57-88, 71-??, 84-??. 

Response: NOAA and EPA appreciate commenters' concerns about the adequacy of Oregon's water 
quality monitoring programs.whetherfrom The federal agencies agree that for some issues, e.g., 
pesticide effects in Type N streams, monitoring data may be insufficient. Thei, water quality 
improvements 

However, NOAA and EPA did not propose a finding on the approvability of the overall monitoring and 
tracking elements of Oregon's Coastal Non point Program and did not solicit comment on this issue at 
this time. The public will have an opportunity to comment on this aspect of Oregon's program at some 
point in the future before the agencies fully approve Oregon's coastal nonpoint program. (See also the 
appropriate Forestry and Agriculture sections in this document for responses to specific comments 
about the monitoring and tracking efforts related to Oregon's forestry and agriculture programs.) 

C. Enforcement 

Comment: One commenter noted that Oregon fails to systematically address water quality standard 
violations caused by excess sedimentation. 

Source: 57-UU 

Response: CZARA requires state coastal non point programs to It provide for the implementation" of the 
6217(g) management measures (Section 6217(b)). NOAA and EPA have identified sediment impacts 
from forestry activities that have not been addressed through the standard suite of management 
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measures and have required Oregon to address sediment impacts through additional management 
measures for forestry and on forested lands. 

Implementation of Oregon's coastal non point program and evaluation of the effectiveness of that 
program will occur after federal program approval. Section 6217(c)(2) of CZARA provides for states to 
implement their approved programs through changes to their non point source management plan, 
approved under Section 319 of the Clean Water Act, and through changes to its coastal zone 
management program, developed under Section 306 of the Coastal Zone Management Act. Therefore, 
NOAA and EPA evaluate how well a state is implementing its coastal non point program through routine 
assessment mechanisms for the state's Non point Source Management Program and Coastal 
Management Program. 

Finally, as stated in the introductory chapter of the 6217(g) guidance, Guidance Specifying Management 
Measures for Sources of Nonpoint Source Pollution in Coastal Waters, the legislative history (floor 
statement of Rep. Gerry Studds, House sponsor of section 6217) acknowledges that the management 
measures are based on technical and economic achievability rather than achieving particular water 
quality standards. 6 The legislative history indicates that implementation of management measures was 
~~intentionally divorced from identified water quality problems because of the enormous difficulty of 
establishing cause and effect linkages between particular land use activities and specific water quality 
problems." Therefore, as noted above, in reviewing state programs under the Coastal Non point Program 
for conformity with the 1993 Section 6217(g) guidance, NOAA and EPA assessed whether or not a state 
had appropriate technically and economically achievable management measures in place, not whether 
the approaches effectively achieved and maintained water quality standards. 

If, after implementing the technology-based 6217(g) management measures, water quality impairments 
are still occurring, then CZARA employs an adaptive management approach. The Act requires states to 
provide for the implementation of additional management measures within identified areas to address 
land uses that are either currently causing water quality impairments or where reasonably foreseeable 
new or expanding land uses could threaten coastal water quality (Section 6217 (b)(3)). 

v. AND 

A. Process for Identifying Critical Coastal Areas and Additional Management Measures is Not 

Effective 

Comment: One comment states that Oregon's process for identifying critical coastal areas and the need 
for additional management measures, which relies largely on the state's Clean Water Act section 303(d) 
listing process for impaired waters and TMDL program, is flawed in several ways. Specifically, the 
commenter believes Oregon's Clean Water Act section 303(d) listing process is not effective. The 
comment asserts that the State fails to meet the 303(d) list regulatory requirements to ~~assemble and 
evaluate all existing and readily available water quality related data and information to develop the list" 
and that the State does not use nonpoint source assessments to develop its 303(d) lists. The commenter 
also asserts that Oregon ignores a variety of technical information available to help identify land uses 

6 Cong. Rec. E3589-E3590, Oct. 27, 1990 
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that consistently cause or contribute to water quality standard violations. In addition, the commenter 
noted that Oregon does not use TMDLs to identify critical coastal areas and assess where existing ClARA 
management measures are not adequate for meeting water quality standards, as required for ClARA 
approval. The commenter also notes that the associated TMDL water quality management plans do not 
support an effective coastal non point program. For example, despite the numerous temperature TMDLs 
that have been developed in Oregon's coastal watershed, the comment asserts that load allocations 
have not been used to determine minimum riparian buffer width, height, or density to achieve the load 
allocation. 

Source: 57-KK, 57-LL, 57-MM, 57-NN, 57-QQ, 57-RR, 57-SS, 57-TT 

Response: NOAA and EPA did not propose a finding on the approvability of Oregon's process for 
identifying critical coastal areas and additional management measures and did not solicit comment on 
these issues at this time. The public will have an opportunity to comment on these aspects of Oregon's 
program at some point in the future before the agencies fully approve Oregon's coastal nonpoint 
program. 

B. NOAA and EPA Lack Authority to Require Additional Management Measures 

Comment: Two commenters stated NOAA and EPA do not have the authority to require Oregon to 
develop additional management measures that go beyond the original management measures in the 
ClARA guidance. They noted that the programmatic guidance for the Coastal Non point Program calls on 
the State, not NOAA and EPA, to identify additional management measures, if necessary, to achieve and 
maintain water quality standards. They further noted that the guidance indicates that the State is to 
identify additional management measures only within State-designated critical coastal areas to address 
State-identified land uses that may cause or contribute to water quality degradation. 

Source: 71-E, 71-1, 71-H, 77-0 

Response: NOAA and EPA disagree with the claim that NOAA and EPA lack the authority to require 
Oregon to adopt additional management measures necessary to achieve and maintain water quality 
standards under CWA section 303 and to protect designated uses. The guidance cited is intended to 
assist the states to implementin implementingimplement ClARA's required elements, but the authority 
for determining the need for additional management measures does not reside exclusively with the 
state. NOAA and EPA have the authority to impose additional management measures that are necessary 
to achieve applicable water quality standards. ClARA requires that a state program, provide for 11 [t]he 
implementation and continuing revision from time-to-time of additional management measures ... " 16 
U.S.C. 1445b(b)(3). The Act is not explicit about who is to impose these additional measures, 
howeverwhen read as a whole, the statute is clear that NOAA and EPA are intended to identify when 
management measures are necessary, and to provide technical guidance about what those measure 
should include. The programmatic guidance cited by the commenters is intended to assist the states in 
the implementation of ClARA's required elements, but the authority for determining the need for 
additional management measures does not reside exclusively at the state level. EPAadditional 
measuresStates have flexibility to design the specific management measures necessary to meet water 
quality standards, but they do not have exclusive authority to identify when additional management 
measures are required. 

Applicable legislative history supports this interpretation. An early version of the bill that would later 
become ClARA, provided that the entity responsible for determining when an additional management 
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measure is necessary is 11the [state's] coastal management agency, in cooperation with the State water 
quality authorities and other State or local authorities, as appropriate ... . " 7 This language- giving 
states the authority to determine when additional measures were needed- was stricken from the bill 
prior to enactment, suggesting Congress intended to take a different approach. The language enacted is 
consistent with the overall design of CZARA -the agencies identify when management measures are 
necessary to meet applicable water quality standards, and the state then designs measures to meet this 
compliance benchmark. 

C. NOAA and EPA Need to Impose New Additional Management Measures 

Comment: Some commenters noted that CZARA requires Oregon to demonstrate that it has additional 
management measures in place to meet water quality standards and protect designated uses. The 
commenters noted that Oregon has not met this requirement since water quality standards are still not 
being met and designated uses are not being protected. They are supportive of placing additional 
management measure requirements on Oregon's coastal nonpoint program and suggested specific 
measures or non point source issues that the additional measures should address (see specific 
comments below). 

Response: Beyond the requirements for additional management measures for forestry that NOAA and 
EPA placed on Oregon's program during the 1998 conditional approval findings, the federal agencies 
believe specific additional management measures to address other coastal water quality issues are not 
needed at this time for CZARA approval. The other CZARA 6217(g) management measures are broad 
enough to protect water quality, when implemented effectively. For coastal non point program approval 
purposes, CZARA does not require states to have clean water throughout their coastal non point 
program management areas or to have additional management measures identified to address all water 
quality impairments. Rather, states, like Oregon, must have processes in place to identify and implement 
additional management measures, when needed (i.e., when the existing 6217(g) management measures 
are not sufficient for achieving water quality standards and protecting designated uses; -see Section 
6217(b)). This process for identifying additional management measures is what NOAA and EPA will 
evaluate when the federal agencies are ready to approve Oregon's program. 

VI. DES AND ERAL 

Note: NOAA and EPA received a variety of comments related to pesticides. Summaries of the general 
pesticide comments and the federal agencies' responses are provided below. See Agriculture-Pesticides 
and Forestry-Pesticides for a full discussion of the comments received related to pesticides. 

A. Adequacy of Oregon's Coastal Non point Program to Address Pesticides and Other Toxics 

Comment: Several commenters noted that Oregon needs to improve how it addresses non point source 
pollution caused by taxies, including pesticides, herbicides, and superfundSuperfund contaminants. 
Commenters specifically noted they believed there was excessive use of toxic chemicals in agriculture 

7 136 Cong. Rec. H8068-01 (Sept. 26, 1990), 1990 WL 148732 at *64. 
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and forestry practices. One commenter was also concerned about Superfund contamination impacting 
shellfish harvests. 

Commenters expressed their concerns with the ability of Oregon's existing pesticide management 
program to protect the quality of water in streams and groundwater as well as protect human health 
and aquatic species and called for more federal oversight. One commenter supported this statement by 
citing results from a watershed council herbicide study that found that pesticides used along roadsides, 
agricultural fields, and forestry operations were all evident in Oregon's waterways. The commenter 
noted that while applicators may have applied the herbicide correctly, the study demonstrates runoff is 
still occurring, indicating that the state's rules are ineffective at protecting water quality from herbicide 
application. Several other commenters provided personal accounts of health impacts they believe to be 
due to pesticide exposure. 

One commenter cited various studies to demonstrate pesticide impacts to human health and the 
environment from one commonly used herbicide, glyphosate. For example, a few studies in the late 
1990s and early 2000s linked exposure to glyphosate to an increased risk of non-Hodgkin lymphoma. 
Other health effects from exposure to glyphosate described by the commenter included breast cancer, 
ADD/ADHD, increased risks of late abortion, endocrine disruption, and possible increased risk of 
multiple myeloma. According to studies from the late 2000s, glyphosate causes altered immune 
responses in fish, and Roundup, a commonly used glyphosate product, is lethal to amphibians. Other 
environmental impacts from glyphosate were also described. The commenter contended that these 
human health and environmental impacts have been attributed to exposure to levels of glyphosate 
below the EPA-established standards. The commenter also stated that studies show adverse health 
effects of other formulated glyphosate products. 

Several commenters felt the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), coupled with 
the state's pesticide rules and its Water Quality Pesticide Management Plan, were insufficient to control 
polluted runoff from pesticide application to Oregon's coastal waters. Some commenters stated that 
Oregon needs to improve pesticide application restrictions and protections for all classes of streams. 
One commenter noted that neighboring states have stricter requirements for pesticide use and 
application. Another commenter cited the lack of additional ODA rules beyond the EPA pesticide labels 
as a demonstration of the rules' inadequacy to protect threatened coho salmon. 

A few commenters stated that not only do they believe Oregon has weak pesticide laws but compliance 
with the existing rules is poor. One commenter suggests that federal label restrictions for atrazine are 
not being followed. Other commenters complained about the state's poor record keeping of pesticide 
application and inadequate notice of spraying events thatscheduled tothat occur near their 
neighborhoods and homes. 

Other commenters disagreed. They believed Oregon has adequate pesticide controls in place which are 
consistent with CZARA 6217(g) requirements. They state that state rules (OAR 629-620-0400) provide 
for the protection of waters of the state and other resources during chemical application. In addition, 
applicators are required to follow the FIFRA label requirements and meet additional state requirements 
including when and under what conditions pesticides can be applied, mixed, stored, loaded, and used 
The commenters also state that under state rules, applicators need to take into account weather 
conditions such as temperature, wind, and precipitation to protect non-target forest resources. A 
commenter also noted that the FIFRA labels have undergone significant changes since 1998 on how 
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pesticides can be applied to forests. In addition, the commenters assert that the EPA-approved Oregon 
Water Quality Pesticide Management Plan provides additional description of the state's approach to 
pesticide management. 

Source: 2-8, 17-C, 27-C, 28-0, 31-0, 32-A, 35-F, 35-G, 38-A, 38-D, 41-A, 46-H, 46-M, 46-N, 49-H, 50-8, 54-

G6, 54-8, 54-D, 54-F, 54-H, 54-1, 54-M, 54-N, 54-0, 54-Q, 54-R, 54-5, 55-P, 57-GG, 57-HH, 57-11, 57-ZZ, 57-
113, 70-8, 70-C, 70-1, 71-R, 71-AH, 71-A/, 71-AJ, 71-AK, 72-A, 77-5, 77-T, 81-8, 83-E, 83-M, 85-C, 85-D, 85-E 

Response: NOAA and EPA recognize that many Oregonians are concerned about the use of pesticides 
and taxies in Oregon and the adverse impacts they have to the environment and public health. After 
carefully considering all comments received and available data, NOAA and EPA find that Oregon can do 
more to strengthen these programs to protect coastal water quality and designated uses, specifically 
with regard to the aerial application of herbicides (see rationale for additional management measures 
for forestry in final decision document for further discussion of the federal agencies' rationale for this 
finding). NOAA and EPA will continue to work with Oregon within the agencies' authorities to improve 
the state's pesticide management efforts to ensure coastal water quality, human health, and designated 
uses are protected. 

Some commenters asserted that Oregon is not adequately enforcing its existing pesticide laws and that 
current label requirements are not being followed. EPA and NOAA recognize these concerns, however 
these issues are not something that CZARA considers for the approvability of a state's coastal non point 
program (see Section IV.C, Enforcement). 

Finally, regarding the expressed concern over superfundSuperfund contaminants, CZARA does not speak 
to superfund contaminants.Superfund contaminates. Rather Superfund contaminants are more 
appropriately addressed through the Comprehensive Environmental Response, Compensation, and 
Liability Act (the Superfund Act). 

B. Pesticides-Adequacy of Overall Pesticide Monitoring Efforts 

Comment: Several commenters believed Oregon should strengthen its pesticide monitoring efforts. 
They stated that Oregon does not have a program in place to determine if federal label requirements 
are being followed. Further they stated that monitoring is not being conducted widely and regularly for 
pesticide runoff. One commenter noted that while unknown and unmonitored pesticide uses are a 
problem, unknown and unmonitored health and environmental risks from pesticides also are a 
significant problem. 

Commenters discussed various monitoring programs that are needed in Oregon, including programs to: 
monitor pesticide use and impacts; assess pesticide management bmps; monitor for pesticides in the 
air; monitor for air deposition; and monitor for pesticides in surface and drinking waters directly 
following an aerial spray event (rather than every three years). They also raised the need for monitoring 
programs to track whether federal label laws are being complied with. One commenter also noted that 
the Oregon lab that tests for pesticides does not have the capacity to test for glyphosate, a commonly 
used herbicide. 

Another commenter stated that most pesticide risk assessments are based on old and incomplete data 
and endpoint evaluations and that these assessments need to be updated with more current 
information for a better understanding of the true impact of pesticides and acceptable exposure limits. 
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The commenter also stated that there is little to no understanding of effects from 11inert" ingredients in 
pesticides, and that there needs to be more testing and disclosure of these inert ingredients. 

A few commenters also objected to NOAA and EPA's statement in the proposed decision document 
ingcommendingin which the agencies commendedcommendingcommending the state's Water Quality 
Pesticide Management Plan and new pilot pesticide monitoring study. They did not think these 
programs should be praised as part of Oregon's Coastal Non point Program. The commenters did not 
believe the state's claim that pesticide monitoring would support an adaptive approach and 
demonstrate when additional controls are needed. They stated that Oregon fails tohas conduct enough 
pesticide monitoring to support an adaptive approach and noted that none of the pilot monitoring sites 
are located in the coastal zone. 

expressed concern that existingOther believedletters stated Oregon's pesticide monitoring is adequate. 
Those comments contend that monitoring efforts have shown that current pesticide management 
practices do not result in detrimental impacts. For example, one commenter described a study by Dent 
and Robben (2000) on fish-bearing streams that found no pesticide contamination at or above 1 ppb in 
any of the post-spray water samples analyzed. According to the commenter, that study concluded that 
the current Forest Practices Act and pesticide rules are effective at protecting water quality along Type F 
(fish-bearing) and TypeD (drinking water) streams. However, another commenter citeddiscussing the 
same study asserted that the study may have underestimated pesticide levels. 

Source: 54-E, 54-F, 54-5, 57-ZZ, 57-CF-8, 77-R 

Response: NOAA and EPA acknowledge that limited studies in Oregon's coastal areas have not found 
pesticides at levels toxic to primary consumers such as salmon. However, the federal agencies believe 
Oregon can do more to improve its pesticide monitoring and tracking efforts in the coastal areas. The 
federal agencies have revised the decision document to recommend some specific actions the state 
could take to improve its pesticide monitoring and tracking efforts, such as increasing monitoring on 
non-fish bearing streams in coastal areas and improving ODF's Notification of Operation form to include 
protections for non-fish bearing streams. In addition, based on the comments received, NOAA and EPA 
also have revised thethe discussion of Oregon's Water Quality and Pesticide Management Plan and pilot 
pesticide monitoring studies to acknowledge some of the weaknesses of the plan and pilot studies. (See 
additional management measures for forestry rationale in the final decision document). 

VII. NEW 

Comment: Many commenters agreed with NOAA and EPA's proposed finding that Oregon has failed to 
fully address CZARA requirements for new development, specifically that the state has not provided a 
commitment to use its back-up authorities to ensure implementation of the management measure 
requirements when needed. However, a few commenters did not believe Oregon had an effective 
program to control stormwater runoff from new development and meet water quality standards. They 
asserted that the state needed to do more than the voluntary program described. For example, one 
commenter believed that the TMDL Implementation Guidance must require (not recommend) DMAs to 
follow NPDES Phase II requirements for small MS4s. Another option that was suggested was that NOAA 
and EPA should require the state to incorporate the CZARA new development management measures 
into an existing NPDES General Permit or craft a new permit. 
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Not all commenters were supportive of new regulatory requirements to address the new development 
management measure. For example, one commenter preferred that the state use its existing authorities 
and stormwater permits more effectively rather than place additional requirements on small cities and 
counties. The commenter believed that small cities and counties are not the main source of impairment 
and often lack the technical expertise and financial resources to meet the new requirements and 
suggested the coverage for the 1200C NPDES general permit could be expanded by decreasing the 
acreage threshold for the permit or using an approach similar to the 12000CS permit used to address 
water quality problems in the Columbia Slough. 

Source: 11-8, 13-8, 15-G, 34-8, 34-C, 34-0, 80-C 

Response: During the public comment period, NOAA and EPA received information from Oregon that 
has resulted in a shift in the federal agencies' position on the approvability of the State's approach to 
meeting this management measure. In its March 2014 submittal, Oregon presented a final version of its 
TMDL implementation plan guidance for managing post-construction stormwater. The state further 
provided information on how it will use the guidance to voluntarily implement the new development 
management measure, to track this implementation with milestones, and to use state regulatory 
authorities to accomplish the objective of this measure in the event that the State's voluntary approach 
falls short of meeting the tracked milestones. With the benefit of this new information, the federal 
agencies now believe that the previous condition placed on Oregon for meeting the New Development 
Management Measure no longer provides a basis for the determination that Oregon has failedg to 
submit an approvable coastal non point program. 

Highlights of the state's approach for meeting the new development management measure include a 
recently expanded list of 11 designated MS4 communities within Oregon's coastal non point 
management area that are now subject to NPDES Phase I or Phase II stormwater regulations, as well as 
Oregon's recently finalized TMDL implementation strategy (highlighting how it applies to implementing 
the new development management measure). Of the 51 non-MS4 communities across Oregon's coastal 
non point management area, at least 38 communities likely will be required to implement post
construction stormwater management as a result of existing or pending TMDLs, with additional 
communities potentially brought into these efforts in the future. Collectively, these 49 
communities/municipalities comprise approximately 92 percent of the combined population of the 62 
communities across Oregon's coastal non point management area. 

VII. 

A. Adequacy of Oregon's Programs to Meet CZARA Requirements for OSDS 

Comment: Many commenters agreed with NOAA and EPA's proposed finding that Oregon has failed to 
fully address CZARA requirements for existing onsite sewage disposal systems (OSDS), specifically 
ensuring routine inspections. While some commenters were supportive of the state's planned outreach 
efforts to promote voluntary inspections, they agreed with NOAA and EPA that Oregon does not have a 
tracking program in place to assess the effectiveness of its voluntary program nor has the state 
demonstrated a commitment to use its back-up enforcement authority to ensure inspections, when 
needed. 

21 

ED467 -000058123 EPA-6822_034834 



Other commenters were not supportive of Oregon's voluntary approach at all. They felt the state 
needed to require routine inspections and have more direct enforcement authorities. They believed that 
Oregon's OSDS management program was not sufficient for meeting water quality standards and that 
enforcement action was minimal for existing leaking septic systems. One commenter noted that Dunes 
City passed an OSDS ordinance to require routine inspections because previous voluntary approaches 
did not work. Another commenter was concerned about several communities (Lane County and the City 
of Florence) allowing septic systems to be cited near lakes. 

Source: 11-8, 12-8, 13-8, 15-G, 34-8, 34-5, 35-E, 48-A, 48-K 

Response: During the public comment period, NOAA and EPA received information from Oregon of its 
prior program submittals that has resulted in a shift in the federal agencies' position on the 
approvability of the State's approach to meeting this management measure. In its March 2014 
submittal, Oregon presented a greatly expanded voluntary approach, with realistic milestones for 
implementing the inspections management measure element over time, a viable strategy for tracking 
this implementation, and a commitment to using its back-up enforcement authority to ensure 
implementation. CZARA does not require a regulatory approach for meeting the 762176217(g) 
management measures. NOAA and EPA guidance from 2001 allow voluntary approaches, provided that 
the following are in place: a description of the voluntary or incentive-based programs the states will use 
to encourage implementation of the management measures, including the methods for tracking and 
evaluating those programs; a legal opinion from the attorney general or an attorney representing the 
agency with jurisdiction for enforcement that such authorities can be used to prevent non point 
pollution and require management measure implementation, as necessary; and a description of the 
mechanism or process that links the implementing agency with the enforcement agency and a 
commitment to use the existing enforcement authorities where necessary. Oregon has provided these 
items. Additionally, approximately 10 percent of the OSDS within the coastal non point management 
area are alternative decentralized treatment systems with state requirements for service contracts with 
certified maintenance providers and for submittal of annual reports to local onsite management systems 
agents and Oregon DEQ. 

The Oregon legislature passed a new law requiring greater disclosure by a seller of a property served by 
a septic system or alternative wastewater treatment system on the condition of that system. Oregon 
DEQ worked closely with the Oregon Association of Realtors to develop and provide training on the new 
law and to provide much greater homeowner education, and the parties entered into a multi-faceted 
formal partnership in November 2013 to cooperate on encouraging greater septic system inspections. 
Oregon believes the new seller disclosure requirement and educational efforts will raise awareness of 
OSDS issues and prompt buyers to obtain OSDS inspections as part of real estate transactions, similar to 
home inspections that are now routine for home sales. Additionally, in early 2014, Oregon launched its 
Septic Smart program, modeled after EPA's national Septic Smart initiative. The Oregon Septic Smart 
program is designed to help educate Oregonians about the importance of septic systems, septic system 
inspections and proper septic system maintenance through providing Oregonians with easy access to 
important information about their septic systems and with easy access to certified industry 
professionals that perform septic system inspections. 

Oregon has established a goal with interim milestones for its voluntary incentive-based program, as well 
as a strategy for tracking and evaluating the strategy's effectiveness. Specifically, Oregon expects that 
within 15 years, these collective efforts will result in inspection of 95 percent of all the OSDS associated 
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with property transfers across the coastal non point management area. Oregon DEQ has set an interim 
goal of inspections for 60 percent of residential property transfers involving OSDS in the coastal counties 
by 2014 and 80 percent by 2020. Oregon is tracking the effectiveness of the State's voluntary initiative, 
primarily through the annual reporting requirements by certified inspectors who participate in Oregon 
Septic Smart. While participation in Oregon Septic Smart is voluntary, it provides a competitive business 
advantage for certified inspectors. The annual reports require separate tracking of OSDS inspections 
associated with property transfers (versus inspections conducted for other reasons, which also are 
tracked). The report includes information on the number and outcomes of OSDS inspections. 
Collectively, these reports will help to guide outreach and enforcement efforts at the county level. This 
tracking will be augmented by information from lenders, brokers, realtor surveys, and GIS analysis. 

Oregon has also committed to using existing legal authorities where necessary to implement the 
management measure. In the event the State's voluntary incentive-based approach falls short, Oregon 
has committed to use ORS 454.625 and ORS 468.020 to propose rules for adoption by the Oregon 
Environmental Quality Commission (EQC) to implement the inspections element of the operating OSDS 
management measure. In the event the EQC does not pass adequate rules, the Oregon Attorney 
General's Office has provided a legal opinion asserting that the State has adequate back-up authority 
(ORS 468B et. seq.) to require implementation of the 6217(g) management measures, as necessary. 
Specifically, the state has the authority under ORS 468B.015 and ORS 468B.020 to prevent and control 
pollution from any nonpoint source, including OSDS. 

As for siting septic systems near lakes, Oregon has protective setback buffers in place for new systems 
near water bodies. ,CZARA requires protective setback buffers under a separate management measure 
for which NOAA and EPA have previously provided interim approval. While well-functioning septic 
systems can be protective of water quality, particularly when nitrogen reduction strategies are 
incorporated, not all systems are protective of water quality, especially older systems that have ceased 
to function properly or are not sited with sufficiently protective setbacks. This is why proactive 
inspection of septic systems is critical. 

B. More Needed to Improve OSDS Management 

Comment: A few commenters noted specific actions Oregon needs to take before NOAA and EPA 
approve the state's programs for meeting the OSDS management measure. Actions include: siting OSDS 
in locations where they are properly separated from groundwater; restricting system density to reduce 
nitrate input to groundwater; ensure proper sizing of the system to minimize concentrations of 
contaminants and prevent hydraulic overloading; requiring mandatory inspections every 3-5 years or at 
the time of property transfer; requiring mandatory pumping after each inspection whenever needed; 
establishing a step-by-step program for the state to help homeowners with grants and low-cost loans 
that need support for pumping or replacing failing systems; and establishing explicit enforcement 
mechanisms. 

Source: 34-E, 48-J, 78-E 

Response: NOAA and EPA agree that siting OSDS in locations where they are properly separated from 
groundwater, controlling nitrate inputs from septic systems, and ensuring proper sizing of OSDS are 
important. These components are requirements of the management measures for new OSDS. NOAA and 
EPA provided interim approval of the new OSDS management measure based on Oregon's requirements 
for ensuring that new septic systems are located away from unsuitable areas, with protective vertical 
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and horizontal separation distances from ground- and surface water resources, as well as steps that 
Oregon has taken to control excessive nitrogen loadings from new and existing OSDS. With regard to 
increasing the frequency of inspections existing OSDS, please refer to the response in section VILA 
above. 

C. Concerned with Sewage Discharge to Waterways During Rain Events 

Comment: One commenter noted that some communities, such as Myrtle Point and Powers, discharge sewage 
during rain events, preventing shellfish harvest. 

Source: 17-8 

Response: The commenter asserts that heavy rains dump raw sewage into the Coquille River from Myrtle 
Point and Powers. The entire length of the Coquille River is currently listed as impaired for bacteria and 
other causes, and failing septic systems have been identified as a potential source for this impairment. 
Oregon DEQ is currently establishing a TMDL for these impairments and has a timetable for developing a 
TMDL implementation plan to meet the TMDL. Oregon DEQ also is committed to exercising its authority 
to require DMAs to develop and implement strategies for meeting water quality standards, and to track 
this implementation. NOAA and EPA believe that Oregon's new Septic Smart program to promote 

expanded inspections of septic systems will go a long way to prevent failures. NOAA and EPA further 
believe that Oregon has the necessary incentives and enforceable policies and mechanisms to ensure 
that the inspections element of the existing OSDS management measure is met. 
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I. BACKGROUND 

On December 20, 2013, the National Oceanic and Atmospheric Administration (NOAA) and the 
Environmental Protection Agency (EPA) announced a 90-day public comment period in the Federal 
Register, with regard to the agencies' intent to find that Oregon has failed to submit an approvable 
coastal non point pollution control program (coastal non point program) pursuant to Section 6217 of the 
Coastal Zone Act Reauthorization Amendments. The proposed findings document explained the federal 
agencies' rationale for this proposed decision. 1 

~ection 6217(a) of the Coastal Zone Act Reauthorization Amendments (CZARA), 16 U.S.C. section 
14SSb(a), requires that each state (or territory) with a coastal zone management program previously 
approved under section 306 of the Coastal Zone Management Act must prepare and submit to the 
federal agencies a coastal non point pollution control program for approval by NOAA and EPA. For states 
with coastal zone management programs that were approved by NOAA prior to 1991, coastal non point 
programs were to be submitted for approval by July 199S. Oregon submitted its coastal non point 
program to the federal agencies for approval at that time. The federal agencies provided public notice of 
and invited public comment on their proposal to approve, with conditions, Oregon's coastal non point 
program (62 FR 6216). The federal agencies approved the program by letter dated January 13, 1998, 
subject to the conditions specified in the letter (63 FR 116SS). j 

Over time, Oregon made incremental changes to its program in order to satisfy the identified conditions. 
However, in the December 20, 2013, proposed findings document, NOAA and EPA determined that 
Oregon has not addressed all conditions placed on its program. Therefore the federal agencies proposed 
to find that the state has not submitted a fully approvable coastal non point program. 

NOAA and EPA's proposed findings focused on three conditions placed on Oregon's program-new 
development, onsite sewage disposal systems (OSDS), and additional management measures for 
forestry. In addition to seeking public comment on these proposed findings, the federal agencies also 
sought public comment on the adequacy of the State's programs and policies for meeting the 6217(g) 
agriculture management measures and conditions. The specific agriculture questions NOAA and EPA 
asked the public to respond to were: (1) Has the State satisfied the agriculture conditions placed on its 
coastal nonpoint program?; and (2) Does the State have programs and policies in place that provide for 
the implementation of the 6217(g) agriculture management measures to achieve and maintain water 
quality standards and protect designated uses? 

NOAA and EPA received 8S comments during the 90-day public comment period. 2 Nearly all comments 
were unique; only three comments were identical. fhe majority ofMany commente-Fs {4&} ~~~P_p()r_te!c! __ _ 
NOAA and EPA's proposed finding while ;14others opposed the proposed finding. Of the commente-Fs 
that opposed the proposed finding, BSome did so because they believes Oregon hadhasGJ:\aG either 
fully met its CZARA obligations or just needs more time~, The remaining,_'Nhereas ninecomments 
opposed the finding on the grounds that NOAA and EPA should not withhold federal funding, which 
would be the-fa statutory consequence of finding that the state has failed to submit a fully approvable 
coastal non point program};i. These latter nine letters in oppositioncomments largely took the position 

1 
See fttp://coastal management.noaa.gov/nonpoint/ oregonDocket/OR%20CZARA%20Decision%20Doc%2012-20-13.pdf for NOAA and EPA's 

proposed finding on Oregon's Coastal Non point Program. 
2 

SeeJ;Jttp://coastalmanagement.noaa.gov/nonpoint/oregonDocket/publicComments.html to view all comments received and who provided 

comments. 
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that,), although most acknov.:ledged the State needs to do more to protect water quality. The remaining 
lS commentersSeveral comments did not offer a-specific ~views on the proposed finding, but 
althoughinstead commented on specific aspects of coastal non point source pollution management in 
Oregon. T; the majorityMost of those comments implied ~ook the position ~hat believed the ~tate ____ -~~~ Comment [sjsS]: Previous sentence said they 

offered no specific opinion. How is offering a 

specific opinion different from taking a position? 
l'llf0"·fJ£'0£4needsedneeded to do more to protect coastal water quality. 

As a result of theAfter considering comments received, including comments and an updated coastal 
nonpoint program submittal from the state, NOAA and EPA find that Oregon has failed to submit an 
approvable coastal non point program under Section 6217 of the Coastal Zone Act Reauthorization 
Amendments.3 

This document provides a summary of the public comments received and NOAA and EPA's response to 
those comments. 

II. GENERAL COMMENTS 

A. Proposed Finding 

Comment: The majority of commenters Many comment letters supported NOAA and EPA's proposed 
finding that Oregon has failed to submit a fully approvable coastal nonpoint program under Section 
6217 of the Coastal Zone Act Reauthorization Amendments (CZARA). In addition to specific concerns 
addressed in other sections below, commenters made a number of general comments. One theme 
within these general comments is that although Oregon has been under administering an approved 
program subject to conditions al approval for its coastal non point program noted thatfor 16 years, f\ete€1 
that 16 years after receiving conditional approval for its coastal nonpoint program, Oregon still does not 
have a fully approvable program in place to control polluted runoff to coastal waters and protect 
designated uses. Another general theme is that the sState has not, nor has the state adopted additional 
management measures for forestry where water quality impairments and degradation of beneficial uses 
attributable to forestry exist despite implementation of the CZARA management measures developed 
under Section 6217(g). A number of commentef51etters also noted that the s.s_tate failed to follow ;-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
through on [its 2010 commitments ~o NOAA and EPA to address three remaining conditions on its ~ ~ j 
program related to new developme-nt, septiC systems~ and-forestry by-March 2of3T commitments---- ! 

[============~~~~~~~~~~~~~~~~~~~~~ ! Ex.5-AttorneyCiient 
\ ! 

While some commenters agreed that Oregon needs to do more to improve water quality, they did not 
agree with NOAA and EPA's proposed finding because they opposed withholding federal funding under 
CZMA Section 306 and CWA Section 319 (see Funding Section below for more discussion on this issue). 

A few commenters noted NOAA and EPA should continue to work with Oregon to improve its water 
quality programs and that the s.s_tate just need~e-G additional time to meet the CZARA requirements. 

3 
See [date] final decision document on Oregon's Coastal Non point Program at***. 

4 
The _S_5tate made i l:,l.l:rf'ir commitments in a July 21, 2010, letter from Neil Mullane, Department of Environmental Quality, and Robert Bailey, 

Department of Land Conservation and Development, to Mike Bussell, Environmental Protection Agency Regional10, and John King, National 

Oceanic and Atmospheric Administration. 
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Other commenters opposed NOAA and EPA's proposed finding. They stated Oregon does have adequate 
programs in place to meet or exceed the CZARA requirements. More specific comments are discussed in 
sections below. 

~ource: 1-C, 2-B, 4-A, 5-A, 8-B, 9-A, 13-A, 14-A, 14-C, 15-A, 16-B, 17-A, 19-B, 22-A, 22-C, 23-A, 24-A, 25-A, 25-B, 26-
B, 28-A, 30-A, 30-B, 30-H, 31-A, 33-A, 33-B, 34-A, 35-A, 36-A, 36-B, 36-C, 37-B, 37-C, 37-D, 40-A, 41-A, 42-A, 42-B, 
43-A, 44-A, 44-B, 46-A, 47-A, 48-B, 49-A, 53-A, 52-A, 54-A, 55-B, 56-C, 57-A, 64-B, 64-D, 66-B, 66-D, 68-B, 68-D I 

Response: NOAA and EPA appreciate the many comments received in response to the federal agencies 
proposed finding to find that Oregon has failed to submit an approvable program under Section 6217 of 
the Coastal Zone Act Reauthorization Amendments (CZARA). After carefully considering all comments 
received and the s.s_tate's March 20, 2014, response to the proposed finding, NOAA and EPA rontinue to I 
find that Oregon has failed to submit an approvable program. 

designated uses. 
Qj2~l!mJm0·"_ThereforeAfter consideration of public comments received, NOAA and EPA find that the 
s.s_tate has failed to submit a fully approvable program under Section 6217 of the Coastal Zone Act 
Reauthorization Amendments (CZARA). The two federal agencies will begin withholding federal grant 
assistance funds are directed under CZARA. 

[Per the statute, beginning •.vith FY 2015 federal funding, NOI\1\ will withhold 30 percent of funding for 
Oregon under Section 306 of the Coastal Zone Management 1\ct that supports implementation of the 
state's coastal management program and EPI\ will withhold 30 percent of funding for Oregon under 
Section 319 of the Clean Water 1\ct that supports implementation of the state's nonpoint source 
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management programl _____________________________________________________ - Comment[sjsll]: Unnecessary(atleastinthis 

Although some commenteFs would preferurged NOAA and EPA JQ.provide Oregon with additional time 
to develop and implement additional management measures (as necessary to achieve and maintain 
water quality standards and to protect designated uses) fully approvable program and not 1Q_withhold 
funding to the s.s_tate, the based on the CZARA statute _an_dthe settlement agreement with the 
~Jorthwest Environmental Advocates, ~JOAI\ and EPI\ does not fla.veafford the federal agencies with that 

level of detail) in a comment-response document. 

flexibilit~. The Northwest Environmental Advocates sued NOI\1\ and EPI\ in 2009]§h_all~n_gin_g_t~e_ ________ - Comment [sjs12]: If this is mentioned at all, it 
should appear in the background section, not in 
response to comments. 

agencies' failure to take a final action on the approval (without conditions) or disapproval of Oregon's 
coastal nonpoint program and failure to withhold funds from Oregon for not having a fully approved 
program. ~JOM and EPA settled the lawsuit in 2010 and agreed make a final finding on the approvability 
of the program by May 15, 2014, (eJ(tended to January 30, 2015, by mutual agreement of the settlement 
agreement parties). 

State Legislature Has Been Obstructing ODEQ's Ability to Make Changes 

Comment: One commentef letter stated that the Oregon Department of Environmental Quality (DEQ) 
has been working hard to get the improvements needed to improve water quality and meet all coastal 
non point program requirements. [However the State Legislature has been obstructing DEQ's progress 
and is the one that needs to take action.] 

Source: 25-C 
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Response: The federal ilfli'!IHciPs'!Jli"3!l~l!?1~~do not attempt tO_<Ift!Jm~~-QL!;52mlQ£liLJ11£Uj2h3_QL!h"3 
lnr::··iH!:I"I:I,·IPH'!~i·f.irH!itll determinationin the course of the federal agencies' 

·:~)l.>stnu:HJII·g'·'··r>r'ORI'I!S·~~ .. · NOAA and EPA have been working closely with DEQ the Department of Land 
Conservation and Development (DLCD), and other agencies to complete the development of the state's 
coastal non point program. We commend the agencies for the .PI.Q.giC.9.2.2 .. they have made to 
strengthen Oregon's coastal non point program and address many of the remaining conditions. 
Ultimately, CZARA refers to actions by a "State" collectively and does not distinguish between or among 
various branches within or departments of state governments. 

I:::III .. [Federal and State Governments Have Responsibility to Manage Waters 

Comment: One commenter comment letter stated that the ~federal and state governments have a 
responsibility to manage waters in the public trust for maximum long-term benefit for current and 
future generations. ~hey noted this was not being 

irllprrn<tliprJ: qJ<Jll1liJJirJg IJlqJl<!?i~; Jprlbi~; ggJigJpos iti on: 

Source: 22-C 

Response: Federal and s~tate governments do have a responsibility to manage public waters for current 
and future generations. Congress created CZARA as a tool for NOAA and EPA, along with our s~tate 
partners, to use to help protect coastal waters. NOAA and EPA strive to carry out these responsibilities 
within the constructs of federal statute and associated guidance. 

Ill. FUNDING 

A. Impacts of Withholding Funds 

Comment: Some Gcomment letters highlightedCommenters_recognized that withholding funds under 
Section 306 of the Coastal Zone Management Act (CZMA) and Section 319 of the Clean Water Act (CWA) 
could negatively impact Oregon's ability to improve water quality and support beneficial programs such 
as Total Maximum Daily Loads (TMDLs), Oregon Watershed Enhancement Board (OWEB) watershed 
planning and restoration projects, local land use planning, as well as the s~tate's ability to provide 
technical assistance to coastal communities to address pressing coastal management issues such as 
coastal hazards, stormwater management, and growth management. A few comment 
letterscommenters argued against NOAA and EPA withholding funds from these programs because they 
felt withholding funding from two important programs for addressing polluted runoff and coastal 
habitat issues in the s~tate is counterproductive to accomplishing the goals of these programs and 
unlikely to result in the policy and programmatic changes NOAA and EPA are seeking. Others noted that 
withholding funding would hurt two s~tate programs and agencies, Oregon's Coastal Management 
Program in the Department of Land and Conservation and Development and Oregon's Non point Source 
Management Program in the Department of Environmental Quality, that have very little (if any) 
influence over some of the most significant remaining issues (i.e., forestry and agriculture). Some 
commenters also noted that withholding funds would negatively impact coastal communities and 
watershed groups that also rely on this funding from NOAA and EPA. 

Other commenters supported withholding funds even though they acknowledged it may have some 
negative impacts initially. They saw withholding funding as the only way to get further action in the 
s~tate to improve water quality and protect designated uses. One comment lettercommenter also noted 
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that NOAA and EPA's failure to withhold funding sooner allowed Oregon to "limp along for over 16 years 
with inadequate management measures for its coastal non point program while drinking water and 
other water quality impairments occurred." 

Source: 1-C, 5-A, 8-8, 14-C, 16-8, 17-A, 25-A, 25-8, 25-D, 25-E, 25-F, 33-A, 33-8, 36-A, 36-8, 36-C, 37-8, 37-C, 37-D, 
43-A, 48-8, 55-8, 64-8, 66-8, 68-8, 

NOAA and EPA recognize that withholding funding under Section 306 of the CZMA and Section 319 of 
the CWA could make it more difficult for Oregon to maintain the same level of effort on key programs 
that help improve water quality and protect salmon habitat, such as the s.s_tate's coastal management, 
TMDL, and nonpoint source [However, the penalty provision in CZARA appears to have been 

designed to ___ t_o _delfei()P_ fu~t _________ _ 
approvable coastal nonpoint programsirJJ!JirD!~IYJIJf!Jlfl!~JJO provide better protection for coastal water 
quality. 

will continue to work with Oregon to complete the development of its coastal non point program so that 
the funding reductions from the penalties can be eliminated as soon as possible. 

B. Oregon Stands to Lose $4 million per Year in Federal Funding 

Comment: Several comment letterscommenters stated that if NOAA and EPA's proposed findiflg that 
Oregon has failed to submit a fully approvable coastal nonpoint program stands, Oregon would lose $4 
million a year in federal funding. 

Source: 1-C, 14-C, 43-A 

Response: ~JOAA and ePA would like to correct this statement. each year that Oregon fails to submit an 
approvable program The comment appears to over-estimate the amount of federal grant funds subject 
to withholding. For each calendar year, beginning with federal FY 201S, Oregon fails to submit an 
approvable program, the state is subject to los±ngeloselos]:QgeCZARA directs the withholding of -30 
percent of i-tsa state's allocations under Section 306 of the CZMA and Section 319 of the Clean Water Act 
for each year that state lacks a fully approvable coastal non point program.[For FY 201S, Oregon's total 
allocation under these two programs is approximately only about[$*** ]in federal funding, representing" 
Therefore, the state would lose a total of [$***~or [$**~or CZMA Section 306 and[$**[ for CWA Section 
319 purposes}.] 

Ill. AUTHORITIES UNDER THE COASTAL ZONE ACT REAUTHORIAZATION AMENDMENTS 

A. Suitability of Voluntary Approaches Backed By Enforceable Authorities 

Comment: Several comment letterscommenters noted that CZARA requires coastal states to have 
enforceable mechanisms for each management measure. rlhr"yThese letters registered dissatisfaction 
yThey 'Atere not satisfied with the voluntary approaches Oregon was-]2_using to address many CZARA 
management measure requirements. +1FI,yThese lettersy+Aey noted that #!€-Oregon's voluntary 
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approaches wearewe-Fe not being adhered to and that Oregon wa]2wa5 not using its back-up authority 
to enforce and ensure implementation of the CZARA management measures, when needed. A few 
comment letterscornrnenters also noted that Oregon hadhasefla€1 not described the link between the 
enforcement agency and implementing agency and the process the agencies will use to take 
enforcement action when voluntary approaches are not adequate to protect water quality. Another 
Efl'IDJ!D0JHtm_~l£lJ:5Jflcomment lettercornrnenterJlHt10d that voluntary approaches will not work and that 
the state 1'1110"f:k0iineedseEineeEieEI to adopt approaches that could be enforced directly. 

~ou!c_e:,,(LS_-C,.}~-[),_1§-:_A~ 28~£, ~~-(), _4§-/1,_ 49=1._ ____________________________________ _ 

Response: States must have enforceable policies and mechanisms to implement the CZARA 
management measures (see Section 306(d)(16) of the Coastal Zone Management Act). As the NOAA and 
EPA January 1993 Coastal Non point Pollution Control Program Development and Approval Guidance 
states, the federal agencies have interpreted the statutory provisions to mean that "these enforceable 
policies and mechanisms may be state or local regulatory controls, and/or non-regulatory incentive 
programs combined with state enforcement authority." Therefore, voluntary, incentive-based programs 
are acceptable approaches for meeting the CZARA management measure requirements as long as #te~ 
state J:\a5.-.@!l_demonstratea it has adequate back-up authority to ensure implementation of the CZARA 
rnanagernentSI[1J@D!!!gfli[1Jf:IIJ!j"rnalr'l'ilgF:Irnl'!fl,t5 measures, when necessary. 

For coastal non point program approval, CZARA requires NOAA and EPA to assess whether or not #te~ 
coastal state with an approved CZM program "provides for the implementation" of 6217(g) 
management measures (Section 6217(b)). To do this, NOAA and EPA examine whether the state has 
processes in place that are backed by enforceable policies and mechanisms to implement the 6217(g) 
management measures. In approving a state's coastal non point program, [NOAA and EPA ~have 
not retroactively evaluated consie:ler how well those processes, including voluntary ones, arehave 

workediflg or begn_iflg-enforced];1r~t_h~r, ~!!!U!l!!r,l!:f![ll~r,i!tE~'i-~11\fl~_]w<c require the have accepted such 
measures when the state te-provide?_ the following: 

1. a legal opinion from the attorney general or an attorney representing the agency with 
jurisdiction for enforcement that such authorities can be used to prevent non point pollution and 
require management measure implementation, as necessary; 

2. a description of the voluntary or incentive-based programs, including the methods for tracking 
and evaluating those programs, the states will use to encourage implementation of the 
management measures; and 

3. a description of the mechanism or process that links the implementing agency with the 
enforcement agency and a commitment to use the existing enforcement authorities where 
necessary. 

(See Final Administrative Changes to the Coastal Nonpoint Pollution Control Program Guidance for 
Section 6217 of the Coastal Zone Act Reauthorization Amendments of 1990 and Enforceable Policies and 
Mechanisms for State Coastal Nonpoint Programsf The latter two provisions in the third item ensure 
that such programs, even though implemented through voluntary measures, are, at their core, 
"enforceable policies and mechanisms" as provided in the statute. 

I 5 Both guidance documents are available atj:lttp://coast.noaa.gov/czm/pollutioncontrol/. 
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[Program implementation, and evaluation of the effectiveness of that implementation, occurs after 
coastal non point program approval. and the opportunity for evaluation of the effectiveness of that 
implementation is available under other statutory mechanisms.] Section 6217(c)(2) of CZARAEilfldirects 
participating BR-states to implement their approved programs through changes to their non point source 
management plan, approved under Section 319 of the Clean Water Act, and through changes to its 
coastal zone management program, developed under Section 306 of the Coastal Zone Management Act. 

Cornment [PC28]: Ideally, perhaps, but in 
usually a record of implementation that we 

not ignore with respect to forestry. 

..--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-; 
~ i 

-----.:- i 
Therefore, NOAA and EPA have ~omela!3±!±tyopporunity to elfa_I[Ja_t~ ~~v~ ""C:Il a_ __ _ 
implementation of is implementing its coastal non point program through routine assessment 
mechanisms gJ:fo11c..tl=fesuch a state's Non point Source Management Program and Coastal Management 
Program. 

lnContraryForRegardless, for the new development and onsite sewage disposal system management 
measures, Contraryln cContrastry to a few commenters, Ttthe federal agencies QQ_believe the s.S,tate Qf 
Oregon has sufficiently demonstrated the link between implementing and enforcing agencies, as well as 
a commitment to use that authority,_ for the new development and onsite sewage disposal system 
management measures. However, With regard to management measures for forestry, NOAA and EPA 
agree with the commenter positionassertion that the s,S_tate has not met all the requirements for 
f€-lyiRgcriteria enabling it to rely on voluntary programs; backed by enforceable authoritiesJ.Q 
demonstrate its "enforceable policies and mechanisms.", to address its conditions related to additional 
management measures for forestry. The rationales for those conditions in the final findings document 
on Oregon's Coastal Nonpoint Program explainseJEplain whythe bases for NOAA and EPA have made 
tHese-findings on the State's proffered reliance on voluntary measures to address additional 
management measures for forestry and forested lands that are necessary to meet water quality 
standards and to protect designated uses. 

B. Federal Government Taking Over Oregon's Coastal Non point Program 

Comment: One comment lettercommenter noted that NOAA and EPA have an obligation to step in for 
Oregon and take over its coastal non point pollution control program since the state lacks the will to 
address its polluted runoff issues. 

Source: 55-C 

Response: Unlike some of the EPA water quality programs under the Clean Water Act, such as the 
National Pollutant Discharge Elimination System (NPDES) Program, CZARA provides for exclusive state 
and local decision-making regarding the specific land-use practices that will be used to meet the coastal 
non point program management measures. The Coastal Zone Management Act program itself is 
voluntary for states in that a state may decline the federal grants available to states administering 
coastal zone management programs under that statute. Neither the Coastal Zone Management Act nor 
the Clean Water Act. much less the CZARA amendments, The Act does not provide NOAA or EPA with 
the authority to take over, or implement, a state'sadminister a coastal non point pollution control 
program if the state fails to actdeclines to do so. 

C. Oregon Needs More Time to Develop Its Coastal Nonpoint Program 

Comment: A few comment letterscommenters stated that NOAA and EPA should give Oregon additional 
time to develop a fully approvable coastal nonpoint program. They noted that developing a program 
and addressing the remaining conditions NOAA and EPA placed on the s.S,tate's program is very 
challenging and that the s.S,tate has made significant progress in meeting the identified conditions since 
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gaining conditionalthe earlier approval subject to conditions. They also noted that the s~tate is 
continuing to make additional improvements, such as the current rulemaking process by the Oregon 
Board of Forestry to achieve better riparian protection for fish-bearing streams, that the s~tate 
needs more time before the new rule is adopted. 

A few other comment letterscommenters noted that Oregon has had plenty of time to address 
deficiencies since receiving conditional approval for its coastal non point program in 1998~ andlbp~e 
!:pr:nr:nJ,rlJff~:PE::Iiqyqc:Jassertthat water quality is no better now than it was 16 years ago.]___________ ~ Comment [KT32]: This portion of the comment 

Source: 14-D, 33-C, 28-F 

Response: ]NOAA and EPA have already provided Oregon sufficient time to develop a fully approvable 
coastal non point program. The federal agencies agree that the State has met many of the conditions 
associated with the earlier approval, and that the federal agencies would otherwise be prepared to 
invite public comment on their tentative approval of those conditions. Per a settlement agreement Vo'ith 
the Northwest !environmental Advocates, the federal agencies 9RE.E:!.E:!.Q.JQ .. must make a final finding by 
May lS, 2014, (subsequently eJ(tended to January 30, 201S, by mutual agreement of the settlement 
agreement parties), regarding whether or not Oregon has failed to submit an approved (without 
conditions) coastal nonpoint program.]NOAA and EPA proposed to find that the State failed to submit an 
approvable program based on commitments made by the State to the federal agencies in 2010. Since 
that time, not only has the State not made progress on its 2010 commitments, it has not offered any 
alternatives to its earlier commitments. As applicable to forestry and forested lands, development and 
implementation of additional management measures remain necessary to achieve and maintain water 
quality standards and to protect designated uses. 

CZARA Requires State to Address Issues Outside of Its Control 

Comment: One comment lettercommenter disagreed with the Coastal Nonpoint Program regarding its 
requirement that ~states::_ have to meet all CZARA management measures. They noted that some 
measures, such as onsite sewage disposal systems are often addressed at the local level, and 
are therefore, outside of the state's jurisdiction. 

Source: 10-8 

Response: ~JOAA and ePA disagree with the commenter ~that states should not be required to 
meet the full suite of management measures in the 6217(g) guidance. The CZARA amendments 5-tattrte 

requires all coastal states participating in the National Coastal Zone Management Program to develop 
coastal non point programs that "provide for the implementation, at a minimum, of management 
measures in conformity with the guidance published under subsection (g), to protect coastal waters ... " 
(See Section 6217 (b), 16 U.S. C. 1455b(b)). The 1993 guidance EPA developed to comply with subsection 
(g), Guidance Specifying Management Measures for Sources of Nonpoint Pollution in Coastal Waters, 
outlines two management measures related to new and existing OSDS that states must address. 

With regard to the two OSDS management measures, all coastal states have exercised state:wide 
authority to regulate many aspects of OSDS, such as siting requirements and wl=fa.t.-qualifications aFe 

needed to inspect OSDS. NOAA and EPA acknowledgeappreciate that many states have been reluctant 
to require inspections of OSDS at the state level, but that reluctance should not be confused with an 
inherent limitation of state powers. From a practical standpoint, NOAA and EPA recognize that local 
governments often play a significant role in managing OSDS, and the federal agencies have therefore 
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accepted a variety of approaches from coastal states for meeting the OSDS management measures, as 

well as other measures, including those that have relied on a mixture of state and local-level authorities, 

local efforts with sufficient geographic coverage, or state-led voluntary approaches backed by 

enforceable authorities. 

~Ill. NOAA and EPA Holding Oregon to a Higher Standard 

Comment: One comment lettercofflffleAter stated that NOAA and EPA wearewefe holding Oregon to a 

higher standard than other states .. Joleju_rth_er_stat_ed_, a Ad that r. R~. RaisiAg The comment asserts 

that the higher approval threshold for Oregon {compared to other states} was-]2_unfair to Oregon .. _!![t[L., 
That comment letter suggested that-NOAA and EPA ~focus on helping Oregon meet the previously 

established minimum standards for other state coastal non point programs rather than 

n;:quirirn,grequireiAgrequiriAg Oregon to meet a higher bar. 

Source: 10-A 

Response: [NOAA[ an_d_EPJI. _h~ve_ n_o! ~ee_n _p_ro_vided _elfi(jE!ncE:! !ha! 9!e_g()~ ~s _bE:!~n~ !JE!IcJ !0. a_ ~i~~e! ________ -
standard than other states~-afl€1-the agencies have has ifflpleffleAted processes to eAsure that this flas \ 
Rot happeAed. _The CZARA statutory requirements and guidance that the federal agencies use to 

evaluate Oregon's program are the same ~isareasthose that have been#!a-t-i5 ~~to 
evaluate the approvability of every other d.o>±<>·~.-,,, '''""' ·.,, ... ,, 

the m#le-5-tates-t·fHii'!-IM'!IIi')!chl{4f4·irl:,iK')f'lli'til-lfHi'tHilg-<0H~"H,t·f·Rii00J<illlH;:0i-fi')l'·f.eH00ii."I"V that W CAt h·10VHI'IIft-10hf0-l:7it0iliE 
CtZARI\-fi21-l(g)-fi)ll<;:si:.Py-rnarr:r,agi0rrnl01ill-rrni'!il!+urr<;:s .. -The additional management measures were identified 

as conditions on approval is was daRe iA recogAitioA ofbased on the need for theta protectioA of 

eAdaAgered a Ad threateAed salfflOA species; the fflore striAgeAtto achieve and maintain protective 

water quality requireffleAtsstandards for the protection of -fe.f-designated uses for salmonids; and the 

significance of timber harvesting across tlhr:s'"tlh10jPacificll~lortlllllfi'!St [ 

Comment [JG35]: Can we switch this statement 
around to start with NOAA and EPA have 

implemented processes .... and have not been 
provided evidence. It sounds a bit too defensive and 
reactive this way. 

Comment [sjs36]: Or just change the response 
to something like "The comment does not elaborate 
on how or why the approval standards applied to 
Oregon are different than those applied to other 
states." 

Comment [sjs37]: I thought it was just Oregon 
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zones of Oregon or Washington). 
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Need to Take a Tailored Approach to NPS Control 

Comment: A few co_rmn_eA_ters_sta_ted __ acomment letterscofflfflCAters W4;:1r'P'*0H·I·'r,·EI0·1Hf1,·10·c:! asserted that 

NOAA and EPA wearewefe applying a ~one-size-fits all~ approach to addressing non point source 

pollution in Oregon by requiring the s.S,tate to meet specific national management measures. They felt 
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that a more tailored approach that considers Oregon's [specific circumstances [INo_u~d_b_e Jrr1o!E! _______ -~ ~ ~ Comment [sjs41]: Did they suggest what these 
might be? If so, include them in the comment. If 
not, then say in the response that they did not 
identify Oregon-specific circumstances in their 

appropriate.[_ ________________________________________________________ _ 

Source: 8-C, 10-E 

Response: By its nature, CZARA givesaffords states great deferencesignificant flexibility to develop 
programs that are consistent with the broad national 6217(g) management measure requirements, yet 
are tailored to meet a state's specific circumstances. Section 6217 does not provide NOAA or EPA with 
authority to require states or local governments to take specific actions to address coastal non point 
source pollution, and in specifying conditions on approval that additional management measures were 
necessary to meet water quality standards and uses, NOAA and EPA did not do so. Rather, NOAA and 
EPA work with theassist each participating coastal state to find the best approach for each state that is 
consistent with the overarching CZARA requirements. 

As required by section 6217 (g), in 1993 EPA published Guidance Specifying Management Measures for 

Sources of Non point Pollution in Coastal Waters. The guidance specifies 56 management measures that 
form the core requirements of a state's coastal non point program. While the guidance establishes 
baseline standards for addressing broad categories and sources of non point source pollutants, there are 
many different approaches that states such as Oregon can take, or have taken, totake to be consistent 
with the 6217(g) management measure requirements. For each management measure, the guidance 
provides examples of a variety of different things states to could .@!l.do to satisfy the requirements ffif 
of the management measure.JI·'·urliJH::r,Further, tTote date, NOAA and EPA have approved- without 
conditions-- 22 state coastal non point pollution control programs have received full approval of their 
coastal nonpoint pollution control programs developed under CZARA.:...,-af\€1-tllteThe publli1catlly avai1llabllet 
+fte.tl:leapproval documentsLpu-b~ai1l~on NOAA's coastal nonpoint program websiteL 
demonstrate an impressive variety of state-specific approaches. 

While NOAA and EPA have provided Oregon with various recommended 

\/\lllii(:II;Jqdevelop, <Jf]QJP1.illrlf]implement h·ew·~'I·Spr:_dfic_F!l<·pall'lft-t~H'!~i"·approaches to meetaddress the 
management measures rests with the s~tate. 

G. Coastal Non point Program Needs to Address Climate Change 

Comment: One comment lettercommenter noted that Oregon's Coastal Nonpoint Program needs to 
address climate changeLt water shortagesL and toxins, as these will become even more pressing issues as 
the climate continues to change. 

Source: 50-A 

Response: Climate change is an important issue facing coastal states and can have an may contribute to 
adverse impact~ !Q_Bfl-coastal water quality. NOAA and EPA take climate change very seriously and are 
involved in a number of initiatives to help states and other entities become more improve the resilien9: 
of coastal communities in response t-to the impacts of climate change. For exampleL through the 
National Coastal Zone Management Program, NOAA has been providing financial and technical 
assistance to Oregon to encourage local governments to incorporate hazards and climate change 
considerations and hazards into their local comprehensive plans. Specifically, NOAA and Oregon have 
been working with local governments to plan for and reduce exposure to climate-related natural 
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hazards in Oregon's coastal zone. r.dditionally, lOP/\ requires state Nonpoint Source Management 
Programs, including Oregon'sprggrgm, to be updated every five years, and under .~P!\'?IOPA guidance 
LQ.QJJ.i.LQ, these updates are required to In.9I!:Hl.!::..be well integrated with climate change planning efforts, !-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

where applicable.] _____________________________________________________ -~~~! ! 
! Ex. 5 - Deliberative i 

However, Neither the CZARA amendments itself doesnor the 1993 guidance under section 6217(g) 
specifically identified management measures not have any specific requirements for states to 
~applicable to management of climate change effects through tfietfstate coastal non point 
programs. When approving state coastal nonpoint programs, NOAA and EPA ensure that must make 
sure each state programs provide for implementation of management measures in conformity with 
satisfies the requirements laid out in the 1993 Guidance Specifying Management Measures for Sources 
of Non point Source Pollution in Coastal Waters, developed pursuant to Section 6217(g). Section 
6217(b)(3) provides for additional management measures that are necessary to achieve and maintain 
water quality standards under the Clean Water Act and to protect designated uses. The 1993 guidance 
oolyconli'l·in5-il-fewmentions of-climate change in the discussion of several suggested best management 
practices a state could employ to implement #tea particular management measure. The discussion 
for the new onsite sewage disposal system management measure, for example, notes mentions that the 
rate of sea level rise should be considered when siting onsite sewage disposal systems and the 
discussion for the stream bank and shoreline erosion management measure notes that setback 
regulations should recognize that special features of the or shoreline, may 
change, providing an example of beaches and wetlands that are expected to migrate landward due to 
rising water levels as a result of global warming. However, none of these The illustrative examples, 
however, are not required elements for a state's coastal non point [program[. Implementation of some 
measures nonetheless results in reduced stressors on coastal water quality, and reduced pollutant 
loads, which ultimately should help improve coastal resiliency in the face of adverse effects of climate 
change. 

H. Proposed Finding Exceeds NOAA and EPA's Authority 

Comment: One §QJlJfYl_QDJQL§!9JQ§Jcomment letter Restatedcommenter noted that the federal 
government places too many regulations on the states, private property owners, and individuals and 
that NOAA and EPA exceeded the limits defined by the U.S. Constitution. The comment 
lettercommenter suggested that Congress should remove the budgets for NOAA and EPA and return 
those funds back to the state. 

Source: 29-A 

Response: Congress created the Coastal Non point Program under Section 6217 of the Coastal Zone Act 
Reauthorization Amendments (CZARA) of 1990. In doing so, Congress charged NOAA and EPA to jeifftly 
administer the program. In finding that Oregon has failed to submit an approvable coastal program, 
NOAA and EPA are 5imf*y-carrying out their administrative responsibilities under CZARA. 

I. The Public Comment Period Is Not Needed 

Comment: One comment lettercommenter questioned why NOAA and EPA requested public comment 
on their proposed finding. They noted public comment should was-not Qg_needed a5SO long as the 
federal agencies' finding and analysis is based on established criteria and valid science (and,.-wA-iffi they 
believed this to be the case1~ 
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Comment [L44]: Is there any value in noting 

that the MMs themselves should help coastal 
waters in general, through reduced stressors and 

pollutant loads, which ultimately may help them be 

more resilient to CC impacts 
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Source: 15-8 

Response: [NO/\/\ and lOP/\ appreciate the commenter's assessment that the federal agencies' finding 
and analysis is based on established criteria and valid science. l=lowever, [public Public comment 
+sparticipation has served as an essential part of the federal agencies' decision making process~ for 
Oregon'sadministration of their responsibilities related to the Coastal Non point Program. CZAR/\ notes 
that "opportunities fOr public participation in all aspects of the program, including the use of public 
notices and opportunities for comment..." shall be incorporated into state coastal management 
programs. Therefore, Consistent with the public participation policies in the Coastal Zone Management 
Act and the Clean Water Act. NOAA and EPA would be remiss if the federal agencies did nothave 
historically considered public input when making a-finding?_ about whether or not the~ state~ has failed 
to submit an approvable coastal nonpoint program. 

IV. GENERAL-WATER AND ENFORCEMENT 

A. Status of Oregon Coastal Water Quality Should Inform NOAA and EPA Decision 

Comment: Many comment letterscommenters expressed the need for Oregon to do more to improve 
coastal water quality and protect designated uses. They believe the fact that many coastal water quality 
problems in the s~tate still exist demonstrate~; that Oregon's existing programs to control coastal 
non point source pollution are inadequate and that the s~tate needs to do more to strengthen its coastal 
non point pollution control program. Specific concerns cited includes failure to meet water quality 
standards, specifically,~ numerous TMDLs for temperature, sediment, and/or toxics~7 impaired drinking 
water~; and recent federal species listings under the Endangered Species Act for salmon, salmon habitat, 
amphibians, and wildlife. For example, several commenters letters cited the recent federal listings 
fH1Qfefffif Southern Oregon-Northern California Coast coho salmon as illustrative of how salmon 
populations and habitat have continued to decline, due, in part, to human-related water quality and 
habitat impairments. CommenteFs assert that activities from timber 
harvesting, agriculture, and urban development are.t_heas a reason forcontribute to these impairments. 
CommenteFs also stateaassert that Oregon fails to identify land uses causing water quality impairments 
or threatening water quality because the s~tate ignores technical information available about land uses 
that consistently cause or contribute to violations of water quality standards in coastal watersheds. 

Several other commenters lettercomments noted that recent improvements in Oregon's coastal water 
quality and salmon runs demonstrate that the s~tate's coastal non point pollution control program is 
effective. One commenter letter stated that Oregon streams are among the cleanest in the country and 
provide good water for aquaculture. A few other commenters letters noted the good work and water 
quality and habitat improvements ffh'IEie-being accomplished by watershed groups, the Oregon 
Watershed Enhancement Board (OWEB), and Soil and Water Conservation Districts (SWCDs},). They also 
noted ,},-afl€1-the voluntary efforts fre.ffig-undertaken by the timber industry and farmers (cattlemen) 
have implemented on their own. For example, one com men letter described how federal, state, county 
and private citizen groups have effectively worked together to improve the Tillamook watershed. 
Theycommenter_cited an Oregon Department of Fish and Wildlife study that sho·.vs manyofindicating 
that out-migrating and returning salmon to Tillamook State forest land a5-demonstrate iflg-the results of 
this restoration work.and described how collaborative restoration efforts Of f:ederal, state, county and 
private citizen groups have effectively ·.vorked together to improve the Tillamook ·.vatershed. Another 
commenter letter stated there was too much focus on the need to see water quality improvements, and 
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A reader my interpret this sentence as defensive 

and/or coming from an "ego" perspective. 
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that [given the increase in human population and other development pressures in recent decades, even 
maintaining water quality levels should be considered a success]. _________________________ _ 

Source: 1-A, 1-8, 5-8, 8-A, 10-C, 11-A, 14-8, 15-E, 19-8, 19-E, 20-A, 20-D, 22-D, 25-A, 26-A, 28-F, 30-8, 30-1, 30-0, 
31-8, 35-A, 35-8, 35-C, 39-A, 42-8, 42-C, 42-1, 43-F, 44-8, 48-C, 56-8, 57-GG, 57-NN, 57-VV, 82-C, 82-E, 83-C, 83-D 

]Response: ]1\J()JI.JI. ~~c! ~P_A_rE:!CO~~i~~ th~~ t_t'l§ Cl~t'lj~VE:!FfiE:!f1t~ ()~ v_o!u_n!a!'t ero~r_arns,_suc;h_ as _t~OSE:! _____ _ 
implemented by OWEB and SWCDs, play an important role in non point source management and 
irrnprov-irn,gwater quality in coastal Oregon. Oregon does t'lavehas experienced some 
noteworthy successes, such as returning salmon populations to the Tillamook watershed. However, a5 

ott'ler commenters pointed out and tt'le!b.g_ -s~tate's most recent Clean Water Act section 303(d) list_Qf 
waters not meeting water quality standards reflects, Oregon still grapples with impaired waterbodies 
that continue to are-not achievgi-Rg water quality standards or supporti-Rg designated usesL such as 
domestic water supply (drinking water) and fish and aquatic life (g_,ghe., salmon). As stated in the CZARA 
amendments~, the purpose of a state coastal non point program +sshould be to "develop and 
implement management measures for non point source pollution to restore and protect coastal 
watersL:.:,n ]and therefore monitoring is an essential activity for determining the success of a state 
program. 

Comment [KT46]: Do we need to respond to 
this comment below? Include brief explanation of 

water quality standards and antidegradation 
provisions under the CWA? 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
; 

~! 

Ex. 5 -Attorney Client 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ~"' 

Comment [KT48]: Do we need to include the 
sentence about monitoring here? It does not seem 

specifically responsive to the preceeding comments. 

Comment [L49]: Seems like a nonsequitur here 
-monitoring not mentioned immediately before or 

l=lowever, [CZARA does not require states to have clean water throughout their coastal non point program 
management areas before receiving full approval from NOAA and EPA for their coastal nonpoint 
programs. Rather, CZARA employs an adaptive management approach. States, [such as Oregon~ must 
have processes in place to implement the 6217(g) management measures as well as to identify and---'\ 
implement additional management measures when needed to achieve water quality standards and to 
protect designated uses (see Section 6217(b)).l 

-----------------------------------\ 

. ·1···---------------------------T 
\! L.. 
i r 

The legislative history (floor statement of Rep. Gerry Studds, House sponsor of section 6217)1 indicates 
that implementation of the section 6217(g) management measures is "intentionally divorced from 
identified water quality problems because of the enormous difficulty of establishing cause and effect 
linkages between particular land use activities and specific water quality problems." Therefore, as noted 
above, when deciding whether or not to fully approve a state's coastal non point program, NOAA and 
EPA assess whether or not a state has appropriate tect'lnologytechnically achievable and financially 
based management measures in place. The agencies [do not attempt to make cause-and-effect 
associations ]between specific, not wt'lett'ler tt'le ClflP!()a_cb~sJand] the achievement of effectively act'lieve 
water quality standardsL.nor attempt to tie specific management measures ormor their absence to i3-fiG 
the current status of the state's water quality. 

B. Need Improved Water Quality Monitoring 

Note: See also specific comments related to Agriculture-Monitoring and Tracking, Pesticides-Monitoring 

and Tracking, and Forestry-Pesticides. 

Comment: Several comments commenters .!?KIQ~.~l.~5SlQ lettefs-stat10d concern about the adequacy of 
Oregon's water quality monitoring programs, especially with regard to related to monitoring after aerial 
application of pesticides and herbicides on forest lands. Commente-Fs that Oregon does not 
have monitoring programs in place to adequately assess whether pollution controls are achieving their 
goals and protecting water quality. Therefore, it is difficult for the s~tate to determine if and when 
additional management measures are needed, as CZARA requires. 
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Commenters suggested several different monitoring approaches that Oregon 5RetHEI--could implement to 

adequately protect water quality. These included: requiring turbidity monitoring of streams during and 

after rainstorms and taking enforcement action when excess turbidity is found; requiring recurrent road 
surface condition monitoring; requiring more frequent inspections of drinking water, especially when 

pesticide spraying occurs; and improving upon a recently developed strategy for determining 
agricultural landowners' compliance with water quality rules. 

Several other commenters letters stated that Oregon's monitoring and tracking programs were 
adequate and commended the .~State's greater focus on water quality monitoring over the past few 

years. 

Source: 2-A, 30-R, 42-G, 42-H, 46-H, 49-1, 57-88, 71-??, 84-??. 

Response: NOAA and EPA appreciate recognize comme-ffie.F&commenters' concerns-a~rf+€€! 

about the adequacy of Oregon's water quality monitoring program{-afl€1-.whethertl:lat tl:le eJEisting 

monitoring efforts are not fOB US~ (!f10U~~ !O_ ob_s(!PJ(! ~()t('!f1tiaJ ~Af1p_aE:ts !rorn_p_e~ticiEI_e _apelic<Jtjon_ a_nEI __ J ~ ~ Comment [L56]: 1 believe edits reflect what's 
l.rqr:notl:ler lanEI uses]anEI to Eletermine INA en anEI if aEIEiitional management measures are neeEieEI. Tl:le intended. As written it sounded like agencies 
~ ..... ..J .............. I affirmatively believe OR's monitoring program is 
r=r= lllw ilgP111d1e~ agree that for some issues, e.g., pesticide effects in Type N streams, inadequate. 1 view the point 1 added re: type N 
monitoring data may be insufficient.]l=lowever tl:leThe agencies also recognize Oregon's efforts over tl:le streams as optional, but it does echo what we said 

past fel1v years to improve its water Ejuality monitoring efforts, sueR as tl:le state's t;;nterprise Monitoring -\~ 
1

1 -i~fi~~i~~s~~~ . 
Initiative, anEI strongly encourage tl:le state to make continues improvements len monitoring anEI 1 \ l Comment [CJ57]: Not sure what is meant by 

I · • 1 · II · e· •• :~ "·I·. . . .:~ .. :~. ·rc El ~-.. \ \ "other land uses" -that the monitoring efforts not 
trac (lAg 0+ coasta nonpoiAt source po UtiOA,J.II!.dlLLEl\h.!...!llLHilJ1I!l.Y.L[.Q.L!IL! an uest management 

1 
1 robust enough to observe impacts from other land 

practice imp I em entation wit A in tA e coast a I non point management a rea.] 1 1" _<:s0s_?__ _________________________________________________________ _ 
-----------------------, \ j I 

However, [NOAA and EPA did not propose a finding on the approvability of the overall monitoring and \ \ i i 
tracking elements of Oregon's Coastal Non point Program ]and did not solicit comment on this issue at .. \ \ i Ex. 5 _Attorney Client i 
this time. The public will have an opportunity to comment on this aspect of Oregon's program at some \ 1 1! i 
point in the future before the agencies fully approve Oregon's coastal non point program. (See also the \ \ 

1i ! 
appropriate Forestry and Agriculture sections in this document for responses to specific comments \ \ l. _j 
about the monitoring and tracking efforts related to Oregon's forestry and agriculture programs.) 1 \ Comment [sjs59]: Also, there is so much strike 

C. Enforcement 

Comment: One commenter noted that Oregon fails to systematically address water quality standard 
violations caused by excess sedimentation. 

Source: 57-UU 

Response: CZARA requires state coastal non point programs to "provide for the implementation" of the 
6217(g) management measures (Section 6217(b)). NOAA and EPA have identified sediment impacts 

from forestry activities that have not been addressed through the standard suite of management 

measures and have required Oregon to address sediment impacts through additional management 
measures for forestry and on forested lands. 

[BeyonEI reEjuiring aEIEiitional management measures fOr fOrestry tl:lat are ElesigneEI to aEIEiress eJ(cess 

seEiimentation from timi:Jer activities, ilmplementationimplementation of Oregon's coastal non point 
program and evaluation of the effectiveness of that program Yill!_occur after federal program approval. 
Section 6217(c)(2) of CZARAJ!HJ.Y.i.(J.~l~Jgx..callson states to implement their approved programs through 

changes to their non point source management plan, approved under Section 319 of the Clean Water 
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Comment [PE61]: The rationale document, as 
currently written, does mention the "overall" 
monitoring program. 
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Act, and through changes to its coastal zone management program, developed under Section 306 of the 
Coastal Zone Management Act. Therefore, NOAA and EPA evaluate how well a state is implementing its 
coastal non point program through routine assessment mechanisms for the state's Non point Source 
Management Program and Coastal Management Program. 

Finally, as stated in the introductory chapter of the 6217(g) guidance, Guidance Specifying Management 
Measures for Sources of Nonpoint Source Pollution in Coastal Waters, the legislative history (floor 
statement of Rep. Gerry Studds, House sponsor of section 6217) acknowledges that the management 
measures are based on technical and economic achievability rather than achieving particular water 
quality standards.6 The legislative history indicates that implementation of management measures was 
"intentionally divorced from identified water quality problems because of the enormous difficulty of 

! ___ e~!.~.~-IJ~~i!"Jg_<:_a_u_s~_'!~g-~ff~c~_l_~~~a_g_e_s_~~~"!!.~.~-~ . .P_a_r!_i_c~!'!r __ l_a_n_d __ l!.~~-?.S:!iy~t!~~-~-~.Q_sp_e_cjfJ.~.Y\!.a_t~[._q_u_a_l_~ty ____ 
1 

I Ex. 5 - Deliberative I 
l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

If, after implementing the technology-based 6217(g) management measures, water quality impairments 
are still occurring, H!~ln .. CZARA employs an adaptive management approach. The Act requires states to 
provide for the implementation of additional management measures within identified areas to address 
land uses that are either currently causing water quality impairments or where reasonably foreseeable 
new or expanding land uses could threaten coastal water quality (Section 6217 (b)(3)). 

I_ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

v. COASTAL AREAS AND ADDITIONAL MANAGEMENT MEASURES 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -1 

A. Process for Identifying Critical Coastal Areas and Additional Management Measures is Not 

Effective 

Comment: One comment lettercOfflfflCAter states that Oregon's process for identifying critical coastal 
areas and the need for additional management measures, which relies largely on the state's Clean 
Water Act section 303fdllisting process for impaired waters and TMDL program, is flawed in several 
ways. Specifically, the commenter believes Oregon's Clean Water Act section 303fdllisting process is not 
effective. The comment asserts that the Sstate fails to meet the 303J.dllist regulatory requirements to 
"assemble and evaluate all existing and readily available water quality related data and information to 
develop the list" and that the s~tate does not use non point source assessments to develop its 303fdl 
lists. The commenter also 5tate5asserts that Oregon ignores a variety of technical information available 
to help identify land uses that consistently cause or contribute to water quality standard violations. In 
addition, the commenter noted that Oregon does not use TMDLs to identify critical coastal areas and 
assess where existing CZARA management measures are not adequate for meeting water quality 
standards, as required for CZARA approval. The commenter also notes that the associated TMDL water 
quality management plans do not support an effective coastal nonpoint program. For example, despite 
the numerous temperature TMDLs that have been developed in Oregon's coastal watershed, 

6 Cong. Rec. E3589-E3590, Oct. 27, 1990 
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Comment [sjs64]: I agree that this elaborating 
paragraph should be deleted. 
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E~!f.!J.fD!lD.t§:f:§V!Jlf"Y assert!! that load allocations have not been used to determine minimum riparian 

buffer width, height, or density to achieve the load allocation.] 

Source: 57-KK, 57-LL, 57-MM, 57-NN, 57-QQ 57-RR, 57-SS, 57-TT 

[Response:[I\J9~~ ~~~ ~P_A_ dJ~ ~otp~o_po~e_ afin_din_g_o_n _t~~ ap_p~ov~~i~ty _of ()r_e~()n'~~r()~e_s~ ~o~ ____ _ 
identifying critical coastal areas and additional management measures and did not solicit comment on 

at this time. The public will have an opportunity to comment on 

of Oregon's program at some point in the future before the agencies fully approve 

Oregon's coastal nonpoint program. 

B. NOAA and EPA Lack Authority to Require Additional Management Measures 

Comment: Two commenters stated NOAA and EPA do not have the authority to require Oregon to 

develop additional management measures that go beyond the original management measures in the 

CZARA guidance. They noted that the programmatic guidance for the Coastal Non point Program calls on 

the s~tate, not NOAA and EPA, to identify additional management measures, if necessary, to achieve 

and maintain water quality standards. They further noted that the guidance indicates that the s~tate is 

to identify additional management measures only within s~tate-designated critical coastal areas to 

address s~tate-identified land uses that may cause or contribute to water quality degradation. 

Source: 71-E, 71-1, 71-H, 77-D 

authority to impose additional management measures that are necessary to achieve applicable water 

quality standards. CZARA requires that a state program,-c}f·Hf*l'lifl·f*f~H101't~fliHtJ'!i, provide for "[t]he 

implementation and continuing revision from time-to-time of additional management measures ... " 16 
U.S.C. 1445b(b)(3). The Act is not explicit about who is to impose these additional measures, f±t-i5 

I I 
II 
I I 

I 
II 

II 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 
I 

ElrafteEI iR tt:te 13assive voice); however, when read as a whole, ~he statute is clear that NOAA and EPA#le 

ageRcies are intended to identify When management measures are necessary. and to provide technical 
guidance about what those measure should [include[Eiisagree ·.vitt:t tt:te commeRters tt:lat claim tt:lat N0/\1\ -\ 

1 

Comment [CJ65]: I don't understand this 
sentence. Is this what you mean? "Despite the 
numerous temperature TMDLs that have been 

developed in Oregon's coastal watershed, the 
TMI do not include information on minimum 

riparian buffer width, height, or density to achieve 
the load allocation." 

Comment [CJ66]: Maybe we should discuss if 
we know the response, should we go ahead and 
provide it or be consistent in using the standard 
language of not providing substantive responses to 
aspects of Oregon's program we did not solicit 
comment for? Or is this not worth a discussion as 
we have already made that decision to use the 
standard language? 

Comment [AC67]: This would also be fairly easy 
to respond to based on what CZARA requires: 

processes for I Ding land uses, CCAs, and add MMs 
within those CCAs to address problem land uses 
which the state has. For approval purposes, we do 
not evaluate how well these processes are being 
implemented (see response to "Enforcement" 
comment above). However, while it could be helpful 

\ to get that out now, it goes against our decision not 
1 to provide substantive responses to aspects of 
\ Oregon's program we did not solicit comment for. 

Comment [AC68]: This would also be fairly easy 
to respond to based on what CZARA requires: 
processes for I Ding land uses, CCAs, and add MMs 
within those CCAs to address problem land uses 
which the state has. For approval purposes, we do 
not evaluate how well these processes are being 

1 implemented (see response to "Enforcement" 
1

1 

comment above). However, while it could be helpful 

1 to get that out now, it goes against our decision not 
1 to provide substantive responses to aspects of 
1

1 

Oregon's program we did not solicit comment for. 

Comment [AC69]: This would also be fairly easy 
to respond to based on what CZARA requires: 
processes for I Ding land uses, CCAs, and add MMs 
within those CCAs to address problem land uses 
which the state has. For approval purposes, we do 
not evaluate how well these processes are being 

a REI !;;PA lad( tt:te a~oJtt:lorit·,· to ren~oJire GregoR to ae:lont aEIEiitioRal maRagemeRt meas~oJres. The '1
1

1 '1 I"" 
1 

implemented (see response to "Enforcement" 

programmatic guidance cited by the commenters is intended to assist the states in the \ 1 1 comment above). However, while it could be helpful 

~m-eimplementation of ffi..CZARA's required elements, but the authority for determining the need :,\ 1 
1

1 to get that out now, it goes against ourdecisi~ 
for additional management measures does not reside exclusively at the state level .w+tfl-tA-e-stat~_NGAA :,\ \ Comment [sjs70]: Too many edits in this 

a REI !;;PI\ t:tave tt:te a~oJtt:lority to im13ose aEIEiitioRal maRagemeRt meas~oJres tt:lat are Recessary to act:tieve 

aj3j3lical31e water Ejlolality staREiarEis. CZARA reEj~oJires tt:lat a state 13rogram, amoRg ott:ter tt:liRgs, 13roviEie 

f:or "[t]t:te imj3lemeRtatioR a REI coRtiRioliRg revisioR f:rom time to time of: aEIEiitioRal maRagemeRt 
meas~oJres ... "Hi U.S.C. 14 4513(13)(3). Tt:le 1\ct is Rot eJ(j3licit al3ololt ·.vt:to is to im13ose tt:tese aEIEiitioRal 

meas~oJres (it is ElrafteEI iR tt:te 13assive voice); t:towever, wt:leR reaEI as a wt:tole, tt:te stat~oJte is clear tt:lat 

1\ \ paragraph to know what I should be reviewing. 

\\ Comment [sjs71]: The comment said that the 
I 1 guidances calls on states to identify measures, not 
\ 1 EPA/NOAA. Do they cite to a page number or 

~ -~-~~-~:.~~~----·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·- -
' ; 

EPAtt:le ageRcies are iRteREieEI to iEieRtif:y •.vt:leR !J!!9Jll~m£lJI.maRagemeRt meas~oJres are Recessary, a REI to 

woviEie tect:!Rical g~oJiEiaRce al3ololt ·.vt:tat tt:tose rrnr0_dSIJrPsmeasme shoioJIEI iRclioJEie. States may-have 

flexibility to design the specific management measures necessary to meet water quality standards, but 

they do not have exclusive authority to identify when additional management measures are required. 

; 
; 
; 
; 

Ex. 5 -Attorney Client ! 
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Applicable legislative history supports this interpretation. An early version of the bill that would later 
become CZARA, provided that the entity responsible for determining when an additional management 
measure is necessary is "the [state's] coastal management agency, in cooperation with the State water 
quality authorities and other State or local authorities, as appropriate .... " 7 This language- giving 
states the authority to determine when additional measures were needed- was stricken from the bill 
prior to enactment, suggesting Congress intended to take a different approach. The language enacted is 
consistent with the overall design of CZARA -the agencies identify when management measures are 
necessary to meet applicable water quality standards, and the state then designs measures to meet this 
[compliance benchmark. [ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - Comment [sjs74]: 1 stopped reviewing here in 

C. NOAA and EPA Need to Impose New Additional Management Measures 

Comment: Some commenters noted that CZARA requires Oregon to demonstrate that it has additional 
management measures in place to meet water quality standards and protect designated uses. The 
commenters noted that Oregon has not met this requirement since water quality standards are still not 
being met and designated uses are not being protected. They are supportive of placing additional 
management measure requirements on Oregon's coastal nonpoint program and suggested specific 
measures or non point source issues ..tltl~l.!Jhe additional measures1~D!f21JJf!ll,\010rJI'![J·tH address (see specific 
comments below). 

Source: 15-G, 15-K, 15-M, 30-8, 30-0, 35-J, 44-C, 47-8, 56-C, 56-M, 57-CC, 60-E 

Response: Beyond the requirements for additional management measures for forestry that NOAA and 
EPA placed on Oregon's program during the 1998 conditional approval findings, the federal agencies 
believe specific additional management measures to address other coastal water quality issues are not 
needed at this time for CZARA approval. The other CZARA 6217(g) management measures are broad 
enough to protect water quality, when implemented effectively. For coastal non point program approval 
purposes, CZARA does not require states to have clean water throughout their coastal non point 
program management areas or to have additional management measures identified to address all water 
quality impairments. Rather, states, like Oregon, must have processes in place to identify and implement 
additional management measures, when needed (i.e., when the existing 6217(g) management measures 
are not sufficient for achieving water quality standards and protecting designated usest. {:_see Section 
6217(b)). This process for identifying additional management measures is what NOAA and EPA will 
evaluate wi#l-when the federal agencies are ready to approve Oregon's program. 

VI. PESTICIDES AND TOXICS-GENERAL 

Note: NOAA and EPA received a variety of comments related to pesticides. Summaries of the general 
pesticide comments and the federal agencies' responses are provided Qf~&2'!'!.11ere. See Agriculture

Pesticides and Forestry-Pesticides for a full discussion of the comments received related to pesticides. 

7 
136 Cong. Rec. H8068·01 (Sept. 26, 1990), 1990 WL 148732 at *64. 
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A. Adequacy of Oregon's Coastal Non point Program to Address Pesticides and Other Toxics 

Comment: Several commenters noted that Oregon needs to 
pollution caused by taxies, including pesticides, herbicides, and contaminants. 
Commenters specifically noted they believed there was excessive use of toxic chemicals in agriculture 
and forestry practices. One commenter was also concerned about [SUif*cl'HJnu~siJJ2!.'1J~1JEI?_Cior 
impacting shellfish harvests. 

Commenters expressed their concerns with the ability of Oregon's existing pesticide management 
program to protect the quality of water in streams and groundwater as well as protect human health 
and aquatic species and called for more federal oversight. One commenter supported this statement by 
citing results from a watershed council herbicide study that found that pesticides used along roadsides, 
agricultural fields, and forestry operations were all evident in Oregon's waterways. 

noted that while applicators may have applied the herbicide correctly, the study 
demonstrates runoff is still occurring, indicating that the state's rules are ineffective at protecting water 
quality from herbicide application. Several other commenters provided personal accounts of health 

Comment [CJ75]: Not sure whether we should 
be more generic and use "toxic and hazardous" 
instead of Superfund as Superfund is a program, not 

contaminants. Alternatively, could say something 
like contaminants covered under CERCLA (also 

known as Superfund). 

Comment [CJ76]: See above comment. 

impacts they believe to be [due]t() PE!S_ti_ci_de! E:!)(P_OsurE:!· ________________________________ J _ -1 Comment [L77]: Important qual1f1er 

One commenter cited various studies to demonstrate pesticide impacts to human health and the 
environment from one commonly used herbicide, glyphosate. [For example, a few studies in the late 
1990s and early 2000s linked exposure to glyphosate to an increased risk of non-Hodgkin lymphoma. 
Other health effects from exposure to glyphosate described by the commenter included breast cancer, 
ADD/ADHD, increased risks of late abortion, endocrine disruption, and possible increased risk of 
multiple myeloma. According to studies from the late 2000s, glyphosate causes altered immune 
responses in fish, and Roundup, a commonly used glyphosate product, is lethal to amphibians. Other 
environmental impacts from glyphosate were also described. The commenter contended that these 
human health and environmental impacts have been attributed to exposure to levels of glyphosate 
below the EPA :-establishedset standards. ~he commenter also stated that studies show adverse health 
effects of other formulated glyphosate products. 

Several commenters all~i·H··felt the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), coupled 
with the state's pesticide rules and its Water Quality Pesticide Management Plan, were insufficient to 
control polluted runoff from pesticide application to Oregon's coastal waters. Some commenters stated 
that Oregon needs to improve pesticide application restrictions and protections for all classes of 
streams. One commenter noted that neighboring states have stricter requirements for pesticide use and 
application. Another commenter cited the lack of additional ODA rules beyond the EPA pesticide labels 

inadequai.10E~L to protect threatened coho salmon. 

A few commenters a~stated that not only do they believe Oregon has weak pesticide laws but 
compliance with the existing rules is poor. One commenter asserted that evidence 

I:SF!·cl~it*'R'''!'il'f0f~that federal label restrictions for atrazine are not being followed. Other 
commenters complained about the state's poor record keeping of pesticide application and inadequate 
notice of spraying events that~!;!l£'J.l!!10JitJ,Qthat wHulld occur near their neighborhoods and homes. 

Other commenters disagreed. They believed Oregon has adequate pesticide controls in place which are 
consistent with CZARA 6217(g) requirements. They state that state rules (OAR 629-620-0400) provide 
for the protection of waters of the state and other resources during chemical application. In addition, 
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applicators are required to follow the FIFRA label requirements and meet additional state requirements 
5Hch as for i(t(:lltJ(lj(tg_when and l!fi(]Qrwhat conditions pesticides can be applied, mixed, stored, 
loaded, and used The also states that under state rules, applicators need to 
take into account weather conditions such as temperature, wind, and precipitation to protect non
target forest resources. A commenter also noted that the FIFRA labels have undergone significant 
changes since 1998 on how pesticides can be applied to forests. In addition, 
assert that the EPA-approved Oregon Water Quality Pesticide Management Plan provides additional 
description of the state's approach to pesticide management. 

Source: 2-B, 17-C, 27-C, 28-D, 31-D, 32-A, 35-F, 35-G, 38-A, 38-0, 41-A, 46-H, 46-M, 46-N, 49-H, 50-8, 54-

G6, 54-8, 54-0, 54-F, 54-H, 54-1, 54-M, 54-N, 54-0, 54-Q, 54-R, 54-S, 55-P, 57-GG, 57-HH, 57-11, 57-ZZ, 57-

113, 70-8, 70-C, 70-1, 71-R, 71-AH, 71-A/, 71-AJ, 71-AK, 72-A, 77-S, 77-T, 81-8, 83-E, 83-M, 85-C, 85-0, 85-E 

Response: NOAA and EPA recognize that many Oregonians are concerned about the use of pesticides 
and taxies in Oregon and the adverse impacts they have to the environment and public health. After 
carefully considering all comments received and available data, NOAA and EPA find that Oregon can te 
do more to strengthen these programs to protect coastal water quality and designated uses, specifically 
tfl-.with regard to the aerial application of herbicides" (&see&ee rationale for additional management 
measures for forestry in final decision document for further discussion of the federal agencies' rationale 
for this finding). NOAA and EPA will continue to work with Oregon within authorities, 
to improve the state's its-pesticide management efforts to ensure coastal water quality, human health, 
and designated uses are protected. 

WJ:H.le-.5Some5efl'H'! commenters asserted that Oregon was-]2_not adequately enforcing its existing 
pesticide laws and that current label requirements .9_were not being followed. EPA and NOAA recognize 
these concerns, however ,-these issues are not something that CZARA considers for the approvability of 
a state's coastal nonpoint program (see Section IV.C, Enforcement).,_as ~JOI\1\ and lOP/\ eJ(plained in the 
agencies' response to general comments about the enforcement of coastal non point program elements, 
how well a state is enforcing or implementing its eJdsting authorities is not something that CZARA 
considers for the approvability of a state's coastal non point program. (See Section IV.C, ~enforcement) 

contaminants, CZARA does not 
speak to superfund contaminantes.Ss~IIQQI::[~IJtlj(.QI:I~:IIJtitt:J~Q?. Rather ~Superfund contaminants are 
more appropriately addressed through the Comprehensive Environmental Response, Compensation, 
and Liability Act (the Superfund Act). 

B. Pesticides-Adequacy of Overall Pesticide Monitoring Efforts 

Comment: Several commenters shrlu_llrjt·e·strengthen its pesticide 
monitoring efforts. They stated that Oregon ditloes not have a program in place to determine if federal 
label requirements are being followed. Further they stated that monitoring is not being conducted ,.-fief 

did it monitor widely and regularly for pesticide runoff. One commenter noted that while unknown and 
unmonitored pesticide uses are a problem, unknown and unmonitored health and environmental risks 
from pesticides are significant problem. 
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Commenters discussed various monitoring programs that are needed in Oregon, including programs to: 

monitor pesticide use and impacts; assess wl:letl:ler pesticide management bmps13ractices are SlolfficieAtly 

redlolciAg j30II~oJtioA a Ad iFAI'JFOIIiAg water q~oJality; monitor for pesticides in the air: monitor for ,--wR-iffi 
eveAt~oJally dej3osit GAte Slolrface 'Naters a Ad soilsair deposition; and;_moAitor for 13esticides iA coastal 

watersl:leds; monitor for pesticides in surface and drinking waters directly following an aerial spray 
event (rather than more freq~oJeAtly ti:laA every three years} SlolcR as directly follo•NiAg a A aerial sway 

€!\lefl-t. They also raised the need forTi'if'\€1 monitoring programs to track whether federal label laws are 

being complied with. One commenter also noted that the Oregon lab that tests for pesticides does not 
have the capacity to test for glyphosate, a commonly used herbicide. 

Another commenter al5e-stated that most pesticide risk assessments are based on old and incomplete 

data and endpoint evaluations and that these !J51~"351£11~'J1Jl5_needea to be updated with more current 
information for a better understanding of the true impact of pesticides and acceptable exposure limits. 
The commenter also stated that lA additioA there wa5-]2_little to no understanding of effects from 

"inert" ingredients in pesticides, and. Tl:le commeAter believed that there rt,\010rJI'!f4needsedAeeded to be 

more testing and disclosure of these inert ingredients. 

A few commenters also objected to NOAA and EPA's statement in the proposed decision document 

com me Adlngeacolrl11rnr:ln_dedillrlgirl _~,,,;lhicii_I:Jhr:_ a_gr: n,ciii?S. cfllrnrn,r:ndr:dcommendeaj_Qg( o 1 n 1 n C11dlngea the 
state's Water Quality Pesticide Management Plan and new pilot pesticide monitoring study. They did 

not think these programs should be praised as part of Oregon's Coastal Non point Program. The 
commenters did not believe the state's claim that pesticide monitoring would support an adaptive 

approach and demonstrate when additional controls are needed. They stated that Oregon_faill5l:.r1has 

conductr:d pesticide monitoring to an adaptive approach and noted that 
none of the pilot monitoring sites are located in the coastal zone. 

WRile tRe above COFAFAeAters !?2<J?!~l~5Sl!twe-Fe-t:OIII,!:I011 1111'10dEQIIJ!!;5J!HJJJ£lJ~FidCOAcemed 'NitA tRe FAiAiFAal 
I?XiSI:in,g_ j3eSticide FAOAitoriAg tRat OCC!olrred iA GregOR was ROt SlolfficieAt to reveal tRe trlole iFAj3act of 

j3eSticides OR tRe eAvirOAFAeAt a Ad RloJFAaAS, a few o0there#lef EOFAFAeAters br:llir:vPfl~i-hllf!rJietters 

~!!JJ03£J.Oregon's pesticide monitoring !was adequate. aH':yThose commentseyTRey contend that 
monitoring efforts have shown that current pesticide management practices do not result in detrimental 

impacts. For example, one commenter described a study by Dent and Robben (2000) on fish-bearing 
streams found no pesticide contamination at or above 1 ppb in any of the post-spray water 

samples analyzed. According to the commenter, that +fie study concluded #!at-that the current Forest 

Practices Act and pesticide rules are effective at protecting water quality along Type F (fish-bearing) and 
TypeD (drinking water) streams. However, another commenter #!at 
cll-!iBl~i~i"·ckill:l?fJcll-!iBl~i!'iFI·Elcdiscussingeddisclolssed the same study asserted that the study may have 
underestimated pesticide levels. 

Source: 54-E, 54-F, 54-S, 57-ZZ, 57-CF-8, 77-R 

Response: NOAA and EPA acknowledge that limited studies in Oregon's coastal areas have not found 

pesticides at levels.levels ~Q15J(,tO primary consumers such as [salmonlevel5J, _H()\11/E!II_e~,_t~e_ f_ecje!r~l __ _ 
agencies believe Oregon can do more to improve its pesticide monitoring and tracking efforts in the 

coastal areas. The federal agencies have revised the decision document to recommend some specific 
actions the state could take to improve its pesticide monitoring and tracking efforts, such as increasing 

monitoring on non-fish bearing streams in coastal areas and improving ODF's Notification of Operation 
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form to include protections for non-fish bearing streams. In addition, based on the comments received, 
NOAA and EPA have all~ii'Hevised ii+S··tlllqtlhl?i+~idiscussion of Oregon's Water Quality and Pesticide 
Management Plan and pilot pesticide monitoring studies to acknowledge some of the 
weaknesses of the plan and pilot studies. (See additional management measures for forestry rationale in 
the final decision document). 

VII. NEW DEVELOPMENT 

Comment: Many commenters agreed with NOAA and EPA's proposed finding that Oregon has failed to 
fully address CZARA requirements for new development, specifically that the state has not provided a 
commitment to use its back-up authorities to ensure implementation of the management measure 
requirements when needed. However, a few commenters did not believe Oregon had an effective 
program to control stormwater runoff from new development and meet water quality standards. They 

that the state needed to do more than the voluntary program described. For example, 
one commenter that the TMDL Implementation Guidance must require (not recommend) 
DMAs to follow NPDES Phase II requirements for small MS4s. Another option that was suggested was 
that NOAA and EPA should require the state to incorporate the CZARA new development management 
measures into an existing NPDES General Permit or craft a new permit. 

Not all commenters were supportive of new regulatory requirements to address the new development 
management measure. For example, one commenter preferred that the state use its existing authorities 
and stormwater permits more effectively rather than place additional requirements on small cities and 
counties. The commenter that small cities and counties are not the main source of 
impairment and often lack the technical expertise and financial resources to meet the new requirements 
,.,,n,,·t--1'~''"'·'•'· suggested the coverage for the 1200C NPDES general permit could be expanded by decreasing 
the acreage threshold for the permit or using an approach similar to the 12000CS permit used to 
address water quality problems in the Columbia Slough. 

Source: 11-8, 13-8, 15-G, 34-8, 34-C, 34-D, 80-C 

Response: During the public comment period, NOAA and EPA received 
from Oregon_ has resulted in a shift in the federal agencies' position 
on the approvability of the State's approach to meeting this management measure. In its March 2014 

Oregon presented a final version of its TMDL implementation plan guidance for 
managing post-construction stormwater. The s'>tate further provided information on how it will use the 
guidance to voluntarily implement the new development management measure, to track this 
implementation with milestones, and to use .~State regulatory authorities to accomplish the objective of 
this measure in the event that the State's voluntary approach falls short of meeting the tracked 
milestones. With the benefit of this new information, the federal agencies now believe that the previous 
condition placed on Oregon for meeting the New Development Management Measure no longer 
provides a basis for to submit an approvable coastal 
nonpoint program. 

Highlights of the state's approach for meeting the new development management measure include a 1 

[recently[e_xpan_decj ~st s>f !1_ desi~~a_te!~ 11,11?4: ~O-~f11[J~i_tjes -~ithln_ ()rE:!~on)_ CSJ~S~a_l_n()np_oln_t ________ _/ 1 

management area that are now subject to NPDES Phase I or Phase II stormwater regulations, as well as 
Oregon's recently finalized TMDL implementation strategy applies to 
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implementing the new development management measureL Of the 51 non-M54 communities across 
Oregon's coastal nonpoint management area, at least 38 required 
to implement post-construction stormwater management as a result of existing or pending TMDLs, with 
additional communities potentially brought into these efforts in the future. Collectively, these 49 
communities/municipalities comprise approximately 92 percent of the combined population of the 62 
communities across Oregon's coastal non point management area. 

VII. ONSITE SEWAGE DISPOSAL SYSTEMS 

A. Adequacy of Oregon's Programs to Meet CZARA Requirements for OSDS 

Comment: Many commenters agreed with NOAA and EPA's proposed finding that Oregon has failed to 
fully address CZARA requirements for existing onsite sewage disposal systems specifically 
ensuring routine inspections. While some commenters were supportive of the state's planned outreach 
efforts to promote voluntary inspections, they agreed with NOAA and EPA that Oregon does not have a 
tracking program in place to assess the effectiveness of its voluntary program nor has the state 
demonstrated a commitment to use its back-up enforcement authority to ensure inspections, when 
needed. 

Other commenters were not supportive of Oregon's voluntary approach at all. They felt the state 
needed to require routine inspections and have more direct enforcement authorities. They,.,.,_.,., ..... , .. , 
l't,ot{"dOregon's OSDS management program was not sufficient for meeting water quality standards and 
that enforcement action was minimal for existing leaking septic systems. One commenter noted that 
Dunes City passed an OSDS ordinance to require routine inspections because previous voluntary 
approaches did not work. Another commenter was concerned about several communities (Lane County 
and the City of Florence) allowing septic systems to be cited near lakes. 

Source: 11-8, 12-8, 13-8, 15-G, 34-8, 34-5, 35-E, 48-A, 48-K 

Response: During the public comment period, NOAA and EPA received 
upd,llc.\0 from Oregon of its prior program submittals that has resulted in a shift in the federal agencies' 
position on the approvability of the State's approach to meeting this management measure. In its March 
2014 Oregon presented a greatly expanded voluntary approach, with realistic 
milestones for implementing the inspections management measure element over time, a viable strategy 
for tracking this implementation, and a commitment to using its back-up enforcement authority to 
ensure implementation. CZARA does not require a regulatory approach for meeting the 

management measures. NOAA and EPA guidance from 2001 allow voluntary 
approaches, provided that the following are in place: a description of the voluntary or incentive-based 
programs the states will use to encourage implementation of the management measures, including the 
methods for tracking and evaluating those programs; a legal opinion from the attorney general or an 
attorney representing the agency with jurisdiction for enforcement that such authorities can be used to 
prevent nonpoint pollution and require management measure implementation, as necessary; and a 
description of the mechanism or process that links the implementing agency with the enforcement 
agency and a commitment to use the existing enforcement authorities where necessary. Oregon has 
provided these items. Additionally, approximately 10 percent of the OSDS within the coastal non point 
management area are alternative decentralized treatment systems with state requirements for service 
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contracts with certified maintenance providers and [QLSubmittal of annual reports to local onsite 
management systems agents and Oregon DEQ. 

The Oregon legislature passed a new law requiring greater disclosure by a seller of a property served by 
a septic system or alternative wastewater treatment system on the condition of that system. Oregon 
DEQ worked closely with the Oregon Association of Realtors to develop and provide training on the new 
law and to provide much greater homeowner education, and the parties entered into a multi-faceted 
formal partnership in November 2013 to cooperate on encouraging greater septic system inspections. 
Oregon believes the new seller disclosure requirement and educational efforts will raise awareness of 
OSDS issues and prompt w-nalr'l'lf·buyers to obtain OSDS as part of real estate 
transactions, similar to home inspections that are now routine for home sales. Additionally, in early 
2014, Oregon launched its Septic Smart program, modeled after EPA's national Septic Smart initiative. 
The Oregon Septic Smart program is designed to help educate Oregonians about the importance of 
septic systems, septic system inspections and proper septic system maintenance through providing 
Oregonians with easy access to important information about their septic systems and with easy access 
to certified industry professionals that perform septic system inspections. 

Oregon has established a goal with interim milestones for its voluntary incentive-based program, as well 
as a strategy for tracking and evaluating the strategy's effectiveness. Specifically, Oregon expects that 
within 15 years, these collective efforts will result in inspection of 95 percent of all the OSDS associated 
with property transfers across the coastal non point management area. Oregon DEQ has set an interim 
goal inspections for 60 percent of residential property transfers involving OSDS in the 
coastal counties by 2014 and 80 percent by 2020. Oregon is tracking the effectiveness of the State's 
voluntary initiative, primarily through the annual reporting requirements by certified inspectors who 
participate in Oregon Septic Smart. While participation in Oregon Septic Smart is voluntary, it provides a 
competitive business advantage for certified inspectors. The annual reports require separate tracking of 
OSDS inspections associated with property transfers (versus inspections conducted for other reasons, 
which <Jisr1are ai~H-tracked). The report includes information on the number and outcomes of OSDS 
inspections. Collectively, these reports will help to guide outreach and enforcement efforts at the 
county level. This tracking will be augmented by information from lenders, brokers, realtor surveys, and 
GIS analysis. 

Oregon has also committed to using existing legal authorities where necessary to implement the 
management measure. In the event the State's voluntary incentive-based approach falls short, Oregon 
has committed to use ORS 454.625 and ORS 468.020 to propose rules for adoption by the Oregon 
Environmental Quality Commission (EQC) to implement the inspections element of the !]Operating OSDS 
management measure. In the event the EQC does not pass adequate rules, the Oregon Attorney 
General's Office has provided a legal opinion asserting that the State has adequate back-up authority 
(ORS 468B et. seq.) to require implementation of the 6217(g) management measures, as necessary. 
Specifically, the state has the authority under ORS 468B.015 and ORS 468B.020 to prevent and control 
pollution from any nonpoint source, including OSDS. 

As for siting septic systems near lakes, Oregon has protective setback buffers in place for new systems 
water bodies .. __ ,fwhklh-CZARA requires a separate 

management measure for which NOAA and EPA have previously provided interim approval. While well
functioning septic systems can be protective of water quality, particularly when nitrogen reduction 
strategies are incorporated, not all systems are protective of water quality, especially older systems that 
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have ceased to function properly or are not sited with sufficiently protective setbacks. This is why 
proactive inspections of septic systems is critical. 

B. More Needed to Improve OSDS Management 

Comment: A few commenters noted specific actions Oregon needs to take before NOAA and EPA 
approve the state's programs for meeting the OSDS management measure. Actions include: siting OSDS 
in locations where they are properly separated from groundwater; restricting system density to reduce 
nitrate input to groundwater; ensure proper sizing of the system to minimize concentrations of 
contaminants and prevent hydraulic overloading; requiring mandatory inspections every 3-5 years or at 
the time of property transfer; requiring mandatory pumping after each inspection whenever needed; 
establishing a step-by-step program for the state to help homeowners with grants and low-cost loans 
that need support for pumping or replacing failing systems; and establishing explicit enforcement 
mechanisms. 

Source: 34-E, 48-J, 78-E 

Response: NOAA and EPA agree that siting OSDS in locations where they are properly separated from 
groundwater, controlling nitrate inputs from septic systems, and ensuring proper sizing of OSDS are 
important. These components are requirements of the management measures for new OSDS ,.-wl=tiEI:t 
Oregon is not conditioned on. NOAA and EPA hilVf" provided interim approval of the new OSDS 
management measure based on Oregon's requirements for ensuring that new septic systems are 
located away from unsuitable areas, with protective vertical and horizontal separation distances from 
ground- and surface water resources, as well as steps that Oregon has taken to control excessive 
nitrogen loadings from new and existing OSDS. With regard to increasing the frequency of inspections 
existing OSDS, please refer to the response in section VII.A above. 

C. Concerned with Sewage Discharge to Waterways During Rain Events 

Comment: [one commenter noted that some communities, such as Myrtle Point and Powers, discharge sewage 
during rain events, preventing shellfish harvest.] 

Source: 17-8 

Response: ~he commenter ]asserts that heavy rains dump raw sewage into the Coquille River from Myrtle 
Point and Powers. The entire length of the Coquille River is currently listed as impaired for bacteria and 
other causes, and failing septic systems have been identified as a potential source for this impairment. 
Oregon DEQ is currently establishing a TMDL for these impairments and has a timetable for developing a 
TMDL implementation plan to meet the TMDL. DEQi!bQ_is aii~;H committed to exercising its 
authority to require DMAs to develop and implement strategies for meeting water quality standards, 
and to track this implementation. NOAA and EPA believe that Oregon's new Septic Smart program to 
promote expanded inspections of septic systems will go a long way to prevent failures. NOAA and EPA 
further believe that Oregon has the necessary incentives and enforceable policies and mechanisms to 
ensure that the inspections element of the existing OSDS management measure is met. 
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Page 18: [1] Comment [AC69] Allison Castellan 11/1/2014 12:25:00 PM 

This would also be fairly easy to respond to based on what CZARA requires: processes for I Ding land uses, CCAs, 

and add MMs within those CCAs to address problem land uses which the state has. For approval purposes, we do 

not evaluate how well these processes are being implemented (see response to 11 Enforcement" comment above). 

However, while it could be helpful to get that out now, it goes against our decision not to provide substantive 

responses to aspects of Oregon's program we did not solicit comment for. 

LH- I agree with way it is handled here. 
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